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The Opinion of the Court was delivered PER CURIAM.
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dissenting opinions.



SYLLABUS BY THE COURT

1. “The function of an appellate court when reviewihg sufficiency of
the evidence to support a criminal conviction isxamine the evidence admitted at trial to
determine whether such evidence, if believed, filscsent to convince a reasonable person
of the defendant’s guilt beyond a reasonable dolibus, the relevant inquiry is whether,
after viewing the evidence in the light most faymeato the prosecution, any rational trier
of fact could have found the essential elementh@fcrime proved beyond a reasonable
doubt.” Syl. pt. 1State v. Guthriel94 W. Va. 657, 461 S.E.2d 163 (1995).

2. “A criminal defendant challenging the sufficienafythe evidence to
support a conviction takes on a heavy burden. ppebate court must review all the
evidence, whether direct or circumstantial, inlitjet most favorable to the prosecution and
must credit all inferences and credibility assesgshat the jury might have drawn in favor
of the prosecution. The evidence need not be sistant with every conclusion save that
of guilt so long as the jury can find guilt beyomadreasonable doubt. Credibility
determinations are for a jury and not an appetlatet. Finally, a jury verdict should be set
aside only when the record contains no evidengeydéess of how it is weighed, from which
the jury could find guilt beyond a reasonable doubb the extent that our prior cases are
inconsistent, they are expressly overruled.” Byl3,State v. Guthrie]l94 W. Va. 657, 461

S.E.2d 163 (1995).



3. “When offering evidence under Rule 404(b) of\tthest Virginia Rules
of Evidence, the prosecution is required to idgntife specific purpose for which the
evidence is being offered and the jury must beucstéd to limit its consideration of the
evidence to only that purpose. Itis not suffitikem the prosecution or the trial court merely
to cite or mention the litany of possible useslilsin Rule 404(b). The specific and precise
purpose for which the evidence is offered mustroldae shown from the record and that
purpose alone must be told to the jury in the w@irt's instruction.” Syl. pt. 1State v.
McGinnis, 193 W. Va. 147, 455 S.E.2d 516 (1994).

4, “Where an offer of evidence is made under Ruk&(d0of the West
Virginia Rules of Evidence, the trial court, purat@ Rule 104(a) of the West Virginia
Rules of Evidence, is to determine its admissipilBefore admitting the evidence, the trial
court should conduct an camerahearing as stated Btate v. Dolin176 W. Va. 688, 347
S.E.2d 208 (1986). After hearing the evidenceaagdments of counsel, the trial court must
be satisfied by a preponderance of the evident¢#tbacts or conduct occurred and that the
defendant committed the acts. If the trial cowréslnot find by a preponderance of the
evidence that the acts or conduct was committetthatrthe defendant was the actor, the
evidence should be excluded under Rule 404(l3.stffficient showing has been made, the
trial court must then determine the relevancy efdttidence under Rules 401 and 402 of the
West Virginia Rules of Evidence and conduct thebeing required under Rule 403 of the

West Virginia Rules of Evidence. If the trial cois then satisfied that the Rule 404(b)



evidence is admissible, it should instruct the janythe limited purpose for which such
evidence has been admitted. A limiting instrucsbould be given at the time the evidence
is offered, and we recommend that it be repeat#titrial court’s general charge to the jury
at the conclusion of the evidence.” Syl. pState v. McGinnis,93 W. Va. 147, 455 S.E.2d

516 (1994).



Per Curiam:

Petitioner Larry McFarland was convicted by a jafysexual assault in the
second degree. Following that conviction, the &Sfded an information alleging that
Petitioner had been convicted of a qualifying o$ieninder the recidivist statute at W. Va.
Code § 61-11-18.Petitioner admitted at the arraignment on thaigist information that
he was the same person previously convicted of aifgung offense in California.
Accordingly, the circuit court sentenced Petitioteemot less than 20 nor more than 25 years
in the penitentiary. Petitioner now appeals higiaéassault and recidivist convictions to
this Court. For the reasons that follow, we regd?stitioner’s convictions and remand to

the circuit court for a new trial.

The pertinent portion of W. Va. Code § 61-11-180@)) provides:

(a) Except as provided by subsection (b) of thistisa

[regarding convictions for first degree or seconegrée
murder], when any person is convicted of an offezse is
subject to confinement in the state correctioneilitg therefor,

and it is determined, as provided in section nee{® 61-11-
19] of this article, that such person had beenreefonvicted in
the United States of a crime punishable by confier@nin a
penitentiary, the court shall, if the sentencedaposed is for
a definite term of years, add five years to thestfor which the
person is or would be otherwise sentenced. Whenegich

case the court imposes an indeterminate sentdmceihimum
term shall be twice the term of years otherwisevioied for

under such sentence.



FACTS

Petitioner Larry McFarland met Grant B. and hiseyiElizabeth B? the
alleged victim in this case, in a bar in the Sph@008. At that time, the parties planned
to get together the next week. The following Syneleening, Petitioner visited the home
of Elizabeth B. and her husband. When he arritatieahome, Petitioner was drinking
vodka and “some sort of pink juice.” After Petitex’s arrival, the B.s and Petitioner all
“took shots” of Jaegermeister. Subsequently, wGiant B. was talking on the telephone,
Petitioner asked Mrs. B. if she and her husband“clocaine on a regular basis. Elizabeth
B. responded that she and her husband did nothahdientioning cocaine to her husband
would be a bad idea. Elizabeth B. explained dunieigtestimony that while her husband is

“pretty adamantly against that sort of thing,” $fas “a more liberal view.”

Later in the evening, the parties drank alcohokwdrages together and
Petitioner and Elizabeth B. smoked marijuana sepddy Mrs. B. During her testimony at
trial, Mrs. B. testified that she drank beers, vatkith pink liquid,” and Jaegermeister. She

characterized the parties’ drinking as “excessivAt’some point during the evening, the

2We adhere to our long-standing practice of usiitgpis in cases involving sensitive
facts.



parties looked at pictures of naked women on Begti's cell phone. Also, Mr. B. and
Petitioner discussed the physical attributes oflélael singer of the country music group

Sugarland, agreeing that she was “hot.”

Ultimately, Mr. B. went to bed, and Petitioner aMds. B. remained up,
continuing to drink alcoholic beverages togeth&rsome point, Petitioner offered Mrs. B.
cocaine. According to Petitioner, Mrs. B. did liadl of” cocaine. Mrs. B. testified that in
order to appease Petitioner she merely dippedrggifin the cocaine and tasted it. During
their conversation, Petitioner asked Mrs. B. te tas physical attractiveness and indicated
that he would rate Mrs. B. a “nine.” Mrs. B. statbat she did not want to rate Petitioner

because she “was crazy” about her husband.

According to Mrs. B., the next thing she remembgmgaking up in bed the
next morning with her pants on inside out and Ineglemwear on wrong. She feltill, suffering
vomiting, chills and severe vaginal pain. AfterdMB. awoke, her husband called her from
work and asked her why her pants were on insideanlt she replied that she did not know.
Mrs. B. finally went to the hospital after 5:00 p.that day. A sexual assault exam revealed
reddened areas and an ulceration on Mrs. B.’smadtgenitalia. According to the nurse who

performed the exam, these injuries were consisigtit a sexual assault. A DNA test



performed by the West Virginia State Police indeckthe presence of Petitioner’'s semen on

Mrs. B.’s pants.

Subsequently, Petitioner was indicted for one cofiisecond degree sexual
assault. The State proceeded under the theoyitlsaB. was physically helpless at the time
of Petitioner’s sexual contact with her. The Sgdege notice that it intended to offer into
evidence prior sex crimes committed by PetitiomeCalifornia. After several pre-trial
hearings, the circuit court ruled that the priot seme evidence was admissible under Rule
404(b) of the West Virginia Rules of Evidence towimotive and plan. Following a two-

day trial, Petitioner was convicted of second deg®xual assault.

Thereafter, the State filed a recidivist informatiseeking to enhance
Petitioner's sentence based on the prior sex caomviction in California. At the
arraignment, the circuit court informed Petition€his right to contest the allegations and
have a jury trial on the issue. Petitioner waittegise rights and admitted that he was the
same person convicted of the prior crime. Theudrcourt subsequently sentenced
Petitioner to 20 to 25 years in the penitentidPgtitioner now appeals his convictions and

raises several assignments of error.



STANDARD OF REVIEW

In order to decide the case before us, this Canaisfit necessary to address
two issues raised by Petitioner. The first issuehether the State’s evidence at trial was
sufficient to support Petitioner’s conviction. $lCourt’s standard of reviewing claims of
insufficiency of the evidence is well established.

The function of an appellate court when reviewing t
sufficiency of the evidence to support a crimir@lwction is to
examine the evidence admitted at trial to determhether
such evidence, if believed, is sufficient to cormam reasonable
person of the defendant’s guilt beyond a reasondblebt.
Thus, the relevant inquiry is whether, after viegiihe evidence
in the light most favorable to the prosecution, eational trier
of fact could have found the essential elementthefcrime
proved beyond a reasonable doubt.

Syl. pt. 1,State v. Guthrie1l94 W. Va. 657, 461 S.E.2d 163 (1995). In addjtiwa have
made clear that

[a] criminal defendant challenging the sufficierméythe
evidence to support a conviction takes on a heavgdn. An
appellate court must review all the evidence, wiethrect or
circumstantial, in the light most favorable to glnesecution and
must credit all inferences and credibility assesgméhat the
jury might have drawn in favor of the prosecutionthe
evidence need not be inconsistent with every canmiusave
that of guilt so long as the jury can find guiltybed a
reasonable doubt. Credibility determinations areafjury and
not an appellate court. Finally, a jury verdiabshl be set aside

5



only when the record contains no evidence, regssdi&how it
iIs weighed, from which the jury could find guilt ym:nd a
reasonable doubt. To the extent that our prioresasre
inconsistent, they are expressly overruled.

Syl. pt. 3,Guthrie.

The second issue that this Court will address iethdr evidence of
Petitioner’s prior bad acts or crimes was propadynitted at Petitioner’s trial. We have

previously indicated:

The standard of review for a trial court’'s admissaf
evidence pursuant to Rule 404(b) involves a thtep-@nalysis.
First, we review for clear error the trial courtfactual
determination that there is sufficient evidencshow the other
acts occurred. Second, we revide novowhether the trial
court correctly found the evidence was admissilbe &
legitimate purpose. Third, we review for an abofsgiscretion
the trial court’s conclusion that the “other aasidence is more
probative than prejudicial under Rule 403.

State v. LaRocK,96 W. Va. 294, 310-311, 470 S.E.2d 613, 629-6396] (footnote and

citations omitted). With these standards to guisiewe will now proceed to consider the

iIssues.



II.
DISCUSSION

A. Sufficiency of the Evidence

This Court will first address Petitioner’s claimatithe evidence below was
insufficient to convict him of second degree sexassault. Petitioner contends that absent
the improper Rule 404(b) evidence, there is insidfit evidence to support his conviction.
Petitioner further asserts that the testimony prieskat trial was actually exculpatory.
Petitioner cites as an example Grant B.’s testintbayhe, his wife, and Petitioner smoked
marijuanain Mr. and Mrs. B.’s house while the detgchildren were at home. In addition,
Mr. B. indicated that he, his wife, and Petitioteked about sex. Finally, Mr. B. testified

that Petitioner voluntarily informed him and hisfevof Petitioner’s criminal history.

As additional examples of exculpatory evidencejtidaer cites Mrs. B.’s
testimony that she was drinking vodka and juice wRetitioner arrived and while her
children were at home. Also, Mrs. B. admitted sta drank and did drugs with Petitioner,
again, while her children were in the home. Initaold, Mrs. B. testified that she had a more
liberal view of using cocaine than her husbandpshenitted Petitioner to use cocaine at her

house; and she did not ask Petitioner to leave ladtexpressed his opinion concerning Mrs.



B.’s level of attractiveness. Finally, Mrs. B. atted that she did not go to the hospital until

after 5:00 p.m. the day after the alleged sexusd@s

Other testimony that Petitioner asserts pointssaimocence includes that of
the nurse who performed Mrs. B.’s sexual assaaltrexation. This nurse stated that Mrs.
B. lied about her drug use on the night of thegalte sexual assault. The nurse further
testified that Mrs. B.’s vaginal trauma could hé&ween caused by having sex with her
husband three days earlier. Moreover, Lieutena@t White, who provided expert DNA
testimony on behalf of the State, testified thatligenot find any trace of Petitioner’s sperm
inside of Mrs. B. Finally, Petitioner’s experttiéied that persons suffering from alcoholic
blackouts, similar to that suffered by Mrs. B. @e night in question, can perform several
tasks but not remember those tasks when they dwakehe blackout. Petitioner concludes
from this overview of trial testimony that his caction is based solely on the improper use

of 404(b) evidence as the remaining evidence isfiitgent to support a conviction.

The State responds that it had to prove beyon@sorable doubt that: (1)
Petitioner, (2) in Jefferson County, West Virgin(i@), on or about a day in May 2008, (4) did
engage in sexual intercourse or sexual intrusiéh,with Elizabeth B., (6) who was

physically helpless. According to the State, elet®él) through (5) were uncontested by



Petitioner? Thus, the sole issue was whether Ms. B. was pajgihelpless at the time of
sexual intercourse or sexual intrusion. Prooliefélement consisted of Mrs. B.’s testimony
that she had no recollection of events after Pe&i attempted to get her to rate his
attractiveness on a scale of one to ten. SheiadBcated that at no time did she give
Petitioner permission to have sexual contact wegh hMrs. B. further testified that the
morning after the alleged sexual assault she awatkevaginal pain, and a large bruise
neither of which were present the night before. ilgVRetitioner asserted an affirmative
defense that he did not know that Mrs. B. was nignitecapacitated to the point of physical
helplessness, there was evidence of the substant@lnt of intoxicants consumed by Mrs.
B. in Petitioner’'s presence. Considering all aé thvidence, the State concludes that a
reasonable trier of fact could find that the evitkerstablished guilt beyond a reasonable

doubt.

Petitioner was convicted under W. Va. Code 8§ 61488991), which provides
in relevant part:

(a) A person is guilty of sexual assault in theosecdegree
when . ...

(2) Such person engages in sexual intercourse xuabke
intrusion with another person who is physicallypghess.

(b) Any person who violates the provisions of gestion shall

be guilty of a felony, and, upon conviction theresiiall be

imprisoned in the penitentiary not less than tenmore than

3petitioner testified that he and Mrs. B. perfornoeal sex on each other.
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twenty-five years, or fined not less than one tlamadollars nor

more than ten thousand dollars and imprisoned i@ th

penitentiary not less than ten nor more than twéagyyears.
When this Court applies our standard of revievhtodvidence adduced at trial, we believe
there was sufficient evidence to support Petitigneonviction for second degree sexual
assault as defined in W. Va. Code § 61-8B-4. Siatly, Mrs. B. testified that she passed
out and awoke the next morning with her pants sidaout. Also, she had injuries on her
crotch area, and she experienced vaginal pain.ntiftse who performed the sexual assault
examination opined that Mrs. B.’s injuries were sistent with sexual assault. In addition,
Mrs. B. testified that she never consented to dezaatact with Petitioner. Finally,
Petitioner's semen was found on Mrs. B.’s pantsasddl on this evidence, this Court
concludes that a rational trier of fact could fitné essential elements of second degree

sexual assault beyond a reasonable doubt.

B. Admissibility of Rule 404(b) Evidence

Next, Petitioner assigns as error the admissianiatof Petitioner’s prior
conviction of a sexually-based crime in Californiauring the State’s opening statement at
trial, the prosecution summarized the State’s exadeand declared:

But even more compelling than all of those things)

are going to hear that the Defendant has previobsin
convicted in California in 1999 of two counts ofxaal

10



penetration with a foreign object and one courfbadible rape
and another count of sexual battery.

You will hear from the record of those convictighat
the Defendant’s method of sexual gratificatiomisénetrate his
victim with an object, usually his hand or his fangwhile he
masturbates on them. Folks, that is what happéeegl the
victim was unconscious and completely unaware, ggsthe
Defendant planned it, he penetrated her with mgefis and
hand or another object and masturbated on her anefthhis
sperm on her pants. Then he pulled them up, zigpe=d up,
buttoned them up and said, | didn't do anythingthimg
happened.

During the State’s case-in-chief, the court perdithe prosecution to read to
the jury the prior charges filed against Petitioime€California as follows:

Count 1: On or about September 29, 1995, Larryukrth
McFarland, in violation of Section 289(a) of thenBeCode
(anal or genital penetration by foreign object¥ebony, did
willfully and unlawfully cause penetration of thergtal and
anal openings of Jennifer R. by a foreign objeahstance,
instrument and device, to wit: finger, in violatiohPenal Code
Section 289(a). Said act was for the purposexfaerousal,
gratification and abuse and was accomplished apaives
victim’s will by means of force, violence, duregssenace and
fear of immediate unlawful bodily injury on the tia and on
another.

It is further alleged that the above offense i®@osis
felony within the meaning of Penal Code Section.7(9(25).

Count 2: On or about February 26, 1995, Larry Arthu
McFarland, in violation of Section 261(a)(2) of thenal Code
(forcible rape), a felony, did willfully and unlawity have and
accomplish an act of sexual intercourse with Jdlienot his or

“After the prosecution read the charging documastytitness who was testifying at
the time, Detective Harrison who investigated NBss alleged sexual assault, verified the
contents of the document.

11



her spouse, against victim’'s will, by means of &reiolence
and fear of immediate and unlawful bodily injurysad person
and another.

It is further alleged that the above offense i®@osis
felony within the meaning of Penal Code Section2l7&)(3).

Count 3: On or about February 26, 1995, Larry Arthu
McFarland, in violation of Section 289(a) of thenBeCode
(anal or genital penetration by foreign objectfebny, did
willfully and unlawfully cause the penetration betgenital and
anal openings of Julie M. by a foreign object, sabee,
instrument and device, to wit: finger, in violatiohPenal Code
Section 289(a). Said act was for the purposexfaerousal,
gratification and abuse and was accomplished aaives
victim’s will by means of force, violence, duregsenace and
fear of immediate and unlawful bodily injury on thietim and
on another.

The witness, Detective Harrison, who investigated.M.’s alleged sexual assault, then read
to the jury Petitioner’s plea agreement to the fGalia offenses as follows:

| offer to the Court the following facts as a bdsismy

plea of guilty to a felony: In [Orange County] oalfuary 26,
1995 | had intercourse with Julie M. [a]gainst tvdl by means
of force or fear ofimmediate and unlawful bodryury on Julie
M. | also penetrated Julie M. with my fingers agaher will by
force or fear of immediate bodily injury on herdflmy sexual
gratification. | also touched the intimate parfolie M.’s body
against her will for my sexual gratification whikhe was
restrained. On September 29, 1995 in O.C. | pateztidennifer
R. with my fingers against her will by means ofdeor fear of
immediate bodily injury for my sexual gratification

12



argument.

The prosecutor again discussed the evidence of pifienses at her closing

Now, the motive for committing the crime. Did the
Defendant have a motive? Well, yeah, he has a sjgzygific
method of sexual gratification. He likes to malsaie on top of
a victim while he penetrates them with his handlisrfingers.
That is how he reaches sexual climax. To be ciindéjs how
he gets off. How do we know this, what turns him loecause
he has been convicted of doing the exact same thwe
previously. He has done it before and he didné e Elizabeth
[B.] on May 4" or May 5" of 2008.

>After the admission of the prior bad acts evidethaeng the State’s case-in-chief,
the circuit court read the following instructionttee jury:

Ladies and gentlemen of the jury, the evidencelihat
just been read to you by the Prosecuting Attorisewhat is
called under the law evidence of collateral actcatateral
misconduct. It is not to be considered by you staldishing
guilt of the crime with which the Defendant is apedl in this
case. You may consider that evidence for a vemydd purpose
only. You may not consider it as proof of the ¢esrcontained
in this indictment. You may consider it to showtive, intent,
scheme, plan or design if you feel that it doegé@diprove that
on the part of the Defendant, but you may not cterst for any
other purpose, it is limited.

However, this Court has indicated that once thegxotion identifies the specific purpose
for which the Rule 404(b) evidence is being offetéd circuit court should instruct the jury
to limit its consideration of the evidence to thatpose only, and we have further cautioned
that “[i]t is not sufficient for . . . the trial cot merely to cite or mention the litany of possibl
uses listed in Rule 404(b).” Syl. pt. 1, in pMtGinnis, 193 W. Va. 147, 455 S.E.2d 516
(1994). Therefore, the circuit court’s instruction was moe in that it did not instruct the
jury to limit its consideration of the evidencethe purpose for which it was admitted. At
the close of the trial, the circuit court did instt the jury to limit its consideration of the
evidence to the showing of motive and plan.

13



You will recall State’s Exhibit No. 1 he pled guyilto
penetrating Julie M. and Jennifer R., two differetmen, in
California the exact same way as Elizabeth [B.] persetrated.

He masturbated on both of them just as he mastuntbai
Elizabeth [B.].

Now, what kind of person does that? Somebody who
gets a sexual thrill out of doing that, somebodywkaches
gratification through doing that.

Is that motive? You bet it is. If that is how yget
turned on sexually, you are going to try to dogiaia, and that
Is exactly what the Defendant did. He wanted tiotlge same
sexual thrill out of Elizabeth [B.] he got out aiflié M. and
Jennifer R.

Now, this was a plan that the Defendant had in mind
from the git-go. . .°.(Footnote added).

On appeal, Petitioner contends that the admisgitrabof the prior bad acts
evidence was error. First, Petitioner argues ti&tond a single conclusory statement, the
circuit court failed to make any on-the-record fimgk pursuant to Rule 403 of the Rules of
Evidence as to whether the probative value of videece was substantially outweighed by
unfair prejudice. Next, Petitioner asserts that3kate failed to prove that the prior bad acts
occurred and that he committed the bad acts. Mere®etitioner posits that the prior bad
acts were completely irrelevant to the current ghaagainst him. Specifically, says
Petitioner, the evidence did not establish a magiy@an but was simply used to improperly

influence the jury. Finally, Petitioner complaittsat the method by which the State

®The prosecutor also cross-examined Petitioner sixtely concerning the California
offenses. The purpose of the cross-examinatiorntovaspeach Petitioner’s testimony that
he had been convicted of statutory rape in Caliorn

14



introduced the evidence was improper. The Statepgamitted to hand the jury copies of
Petitioner’s convictions without proper certificatior any testimony regarding the same by

a qualified, knowledgeable witness.

The State answers that the circuit court corrguélsmitted the State to use
404(b) evidence at trial following tidcGinnishearings, balancing tests and appropriate
record findings. The State cites the circuit caurbnclusions in the November 23, 2009
hearing to support its claim that the circuit candde proper findings. According to the
State, Petitioner’s prior sex offenses were stgkisimilar to the instant crime. In both the
prior cases and this case, Petitioner ejaculateth@wictim’s clothing rather than in her
vagina. As a result, the circuit court properlyrid that the prior bad act evidence shows
Petitioner's motive for the crime against Mrs. Binally, the State cites the circuit court’s
November 30 ruling that “the balancing test, théeRLO3 balancing test, is satisfied” as

proof that the court conducted the required batantest.

With regard to the admission into evidence of phbad acts evidence, Rule
404(b) of the West Virginia Rules of Evidence pu®ga:

Other crimes, wrongs, or acts. Evidence of other crimes,
wrongs, or acts is not admissible to prove the attar of a
person in order to show that he or she acted irfocanty
therewith. It may, however, be admissible for ofherposes,
such as proof of motive, opportunity, intent, prepian, plan,
knowledge, identity, or absence of mistake or aawicbrovided

15



that upon request by the accused, the prosecutiarciiminal
case shall provide reasonable notice in advanceiaf or
during trial if the court excuses pretrial notiae good cause
shown, of the general nature of any such evidenogeinds to
introduce at trial.

This Court has explained Rule 404(b) as follows:

Rule 404(b) begins by restating the exclusionanggsle
of Rule 404(a) that evidence of crimes, wrongsacts is
inadmissible to prove that a person acted in conitgr
therewith on a particular occasion. The secontesee of Rule
404(b), however, expressly permits the introductibspecific
acts in the nature of crimes, wrongs, or acts tw@purposes
other than character, including “proof of motivg@portunity,
intent, preparation, plan, knowledge, identity,alaisence of
mistake or accident.” Thus, Rule 404(b) permite th
introduction of specific crimes, wrongs, or acts fother
purposes” when character is not, at least oveathnk in the
logical chain of proof.

State v. McGinnisl93 W. Va. 147, 153-154, 455 S.E.2d 516, 522-5984). Further, we
have stated that the purpose of Rule 404(b) is

to prevent the conviction of a defendant for onmerby use of

evidence tending to show that he engaged in othgally

unconnected criminal acts and to prevent the infezethat

because he had engaged in or may have engagdxincames

previously he was more likely to commit the criroewhich he

was being charged.
State v. Simmon&/5 W. Va. 656, 657, 337 S.E.2d 314, 315 (198%)g State v. Harris,

166 W. Va. 72, 272 S.E.2d 471 (1980).
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The ground rules that a circuit court is to follawhen considering the
admission of evidence under Rule 404(b) are wédlldished and straightforward:

When offering evidence under Rule 404(b) of the WWes
Virginia Rules of Evidence, the prosecution is reed to
identify the specific purpose for which the evidens being
offered and the jury must be instructed to lingtdbnsideration
of the evidence to only that purpose. It is ndfisient for the
prosecution or the trial court merely to cite omtien the litany
of possible uses listed in Rule 404(b). The sjpeatid precise
purpose for which the evidence is offered mustrgjdee shown
from the record and that purpose alone must betaaide jury
in the trial court’s instruction.

Syl. pt. 1,State v. McGinnis, supradn addition,

[w]here an offer of evidence is made under Rule(dp4
of the West Virginia Rules of Evidence, the trialct, pursuant
to Rule 104(a) of the West Virginia Rules of Evidenis to
determine its admissibility. Before admitting #nadence, the
trial court should conduct amcamerahearing as stated 8tate
v. Dolin,176 W. Va. 688, 347 S.E.2d 208 (1986). After hegri
the evidence and arguments of counsel, the triattcoust be
satisfied by a preponderance of the evidence tiettts or
conduct occurred and that the defendant commitie@dcts. If
the trial court does not find by a preponderanddefevidence
that the acts or conduct was committed or thadéhendant was
the actor, the evidence should be excluded undier 4|04 (b).
If a sufficient showing has been made, the triairtust then
determine the relevancy of the evidence under Rifdsand
402 of the West Virginia Rules of Evidence and aaridhe
balancing required under Rule 403 of the West ViigRules
of Evidence. If the trial court is then satisfidtht the Rule
404(b) evidence is admissible, it should instrbetjury on the
limited purpose for which such evidence has beemnitéetd. A
limiting instruction should be given at the time thvidence is
offered, and we recommend that it be repeated enttial
court’s general charge to the jury at the concluseb the
evidence.

17



Syl. pt. 2,McGinnis. Finally, this Court has recognized that

Rule 404(b) determinations are among the most &ety
appealed of all evidentiary rulings, and the erouseadmission
of evidence of other acts is one of the largessesof reversal
of criminal convictions. It is equally inescapalihat where a
trial court erroneously admits Rule 404(b) evidempeejudicial
error is likely to result.

McGinnis, 193 W. Va. at 153, 455 S.E.2d at 522 (citationstima).

After applying the relevant law regarding the adnais of evidence under Rule
404(b) to the instant facts, this Court concludhed the evidence of Petitioner’s prior bad
acts was not properly admitted at Petitioner’d.triarst, we find that the circuit court did
not admit the prior bad acts evidence for a leg@tampurpose under Rule 404(b). The
prosecution argued at the November 23, 2009, mktiearing that the evidence was
admissible to show plan and motive. Specificahlig, prosecution stated:

the key facts with the [California] conviction, By are the
facts of how the defendant reached sexual gratidicathat is
he penetrated his victim with his hand or anotlgect while he
masturbated on top of the victim’s person. Thexactly what
happened here, that's the state’s allegation. fatis are that
the victim had severe vaginal pain consistent wdmething
other than sexual intercourse and her pants —

* * * * *

[The victim] was wearing her own clothing inside aith the

pants buttoned up, her underwear on kind of wromg,
something, and Mr. McFarland’s semen went on tteide —

or actually on the inside of her pants. The pamte on inside
out.
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And the state believes that those facts are reteasaoh
that it shows his motive because that is the wayeaehes
sexual gratification and his plan to do just ashiael done
previously in California and was convicted of daing
When the court gave its instructions to the jutyatclose of the evidence, it indicated to the
jury that it may consider the prior bad acts evaeaonly for the limited purpose of showing

Petitioner's motive and plan.

Authorities have defined motive as “the impetud gupplies the reason for
a person to commit a criminal act. Evidence otottrimes may be admitted to show that
the defendant had a reason to commit the act cthaagd from this motive it may be inferred
that the defendant did commit the act.” 2 JackA\Rinstein & Margaret A. Berger,
Weinstein’'s Federal Evidend®404.22[3], at 404-115 (Joseph M. McLaughlin, Bthtthew
Bender 2d ed. 2011) (footnotes omitted). In otin@rds, motive explains why the defendant
committed the crime. This Court has explained tft#tis motive exception sometimes
arises in cases involving a charged offense thadtisexual in nature, such as kidnapping
or murder, where the underlying motive was to absaime sexual favo6tate v. Dolin176
W. Va. 688, 697, 347 S.E.2d 208, 217 (198&grruled in part on other grounds by State
v. Edward Charles L183 W. Va. 641, 398 S.E.2d 123 (1990) (citationstid). In the
instant case, evidence of Petitioner’s prior bas simply is not relevant to show Petitioner’s
motive for sexually assaulting Mrs. B. With regéodusing the evidence to show a plan,

“[o]ther-crime evidence may be admissible if thbestact or crime is part of a common
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scheme or plan that includes the charged offengéeinstein’s Federal Evidence,
8404.22[5][a], at 404-125 (footnote omitted). Howe there is no evidence that Petitioner’s
crime in the instant case was part of a commonrseha plan that began several years

earlier in California.

Instead, it appears from the record below thatethdence was admitted to
show Petitioner’s specific method imodus operandin sexually assaulting Mrs. B. This
court has recognized “the theory that where a diflehcommits a series of crimes which
bear a unique pattern such thatiim@dus operands so unusual it becomes like a signature,
then evidence of other crimes may be admissilfidte v. Dolin176 W. Va. at 698 n. 14,
347 S.E.2d at 218 n. 14 (citations omitted). Hosvethis theory is inapplicable in the
present case. This is because absent the evidepder bad acts, the evidence at trial was
insufficient to show the manner in which Petitiosekually assaulted Mrs. B. The jury was
able to infer the Petitioner’s method of sexuaba#isn the instant case only as a result of
the evidence of the prior bad acts. In other wdids State used the prior bad acts evidence
to establish its theory in the instant case. Tioeee the prior bad acts evidence actually
became the State’s theory of the case. This iarlglemproper under Rule 404(b).
Accordingly, we conclude that the circuit court aéd its discretion in admitting evidence

of Petitioner’s prior criminal conduct in Califomnat his trial in the instant case.
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Moreover, this Court finds that the admission & fnior bad acts evidence
was unfairly prejudicial to Petitioner. The prosgon referred to the evidence as
“compelling” in its opening statement. The prodexmu presented the evidence in detall
during the State’s case-in-chief and questionedi&etr at length about the evidence during
its cross examination of Petitioner. Finally, fresecution again discussed the evidence in
its closing argument. Because the prior bad adtieage played such a prominent rule at
Petitioner’s trial, coupled with the relative weaks of the State’s case, we conclude that the

prior bad acts evidence likely affected the outcaBetitioner’s trial.

Finally, we note that even if the prior bad actslesce had been admitted for
a proper purpose, the circuit court failed to cantdbhe balancing required under Rule of
Evidence 403 before admitting the evidence. Adogrtb Rule 403, “[a]lthough relevant,
evidence may be excluded if its probative valigilsstantially outweighed by the danger of
unfair prejudice, confusion of the issues, or nadiag the jury, or by considerations of
undue delay, waste of time, or needless presentaticumulative evidence.” The transcript
of the November 30, 2009, pre-trial hearing indésathe circuit court’s finding “that the
balancing test, the Rule 403 balancing test, isfead based upon the nature of the offense,

the finding that the Defendant is the person byep@nderance of the evidence who did

Petitioner raised other assignments of error irbhisf, but in light of this Court’s
disposition of this case we do not find it necegsarconsider these assignments of error.
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commit the earlier offense.” However, the ciragurt’s performance of the balancing test
does not appear on the face of the record. Tipsaklematic. We previously have made
clear that “[tlhe balancing necessary under Rulg dfust affirmatively appear on the
record.” State v. McGinnisl93 W. Va. at 156, 455 S.E.2d at 525. If the fexctsed by the
circuit court in conducting the Rule 403 balandesf do not appear on the record, this Court
Is unable to effectively review the circuit courntfecision to admit the evidence in question.
Therefore, this Court concludes that the circutir€e failure to conduct the balancing test

required by Rule 403 on the record also constitetes.

V.

CONCLUSION

For the reasons set forth above, this Court regd?séitioner’s conviction for
sexual assault in the second degree. As a resellglso reverse Petitioner’s recidivism
conviction. Finally, we remand this case to threwt court for a new trial consistent with
this opinion.

Reversed and remanded.
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