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MEMORANDUM DECISION

Petitioner Wilton F. Bland, by counsel Eric S. Black, appeals the Circuit Court of Mineral
and Grant Counties’ September 1, 2015, order denying his petitions for writ of habeas corpus.
Respondent Karen Pszczolkowski, Warden, by counsel David A. Stackpole, filed a response in
support of the circuit court order.? On appeal, petitioner argues that the circuit court erred in
denying habeas relief because his trial counsel was constitutionally ineffective and his plea was
involuntary.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the order of the circuit court is appropriate under
Rule 21 of the Rules of Appellate Procedure.

In May of 2007, the Mineral County grand jury indicted petitioner on seventy-one counts
of possession of material depicting minors engaged in sexually explicit conduct, in violation of
West Virginia Code § 61-8C-3; four counts of use of obscene matter with intent to seduce a
minor, in violation of West Virginia Code § 61-8A-4; two counts of distribution and display to a
minor of obscene matter, in violation of West Virginia Code 8§ 61-8A-2; and two counts of
employment of a minor to produce obscene matter, in violation of West Virginia Code 8 61-8A-

Y1t is not readily apparent from the appendix record why the circuit court combined
petitioner’s petitions for writ of habeas corpus and entered only one order. However, we note
that the Twenty-First Judicial Circuit includes both Mineral and Grant Counties.

“pursuant to Rule 41(c) of the West Virginia Rules of Appellate Procedure, we have
replaced the original respondent, David Ballard, with Karen Pszczolkowski, Warden of the
Northern Correctional Facility, because petitioner is currently incarcerated at the Northern
Correctional Facility.



5. Two months later, the Grant County grand jury indicted petitioner on thirty counts each of
first-degree sexual assault, in violation of West Virginia Code § 61-8B-3, and sexual abuse by a
custodian, in violation of West Virginia Code 8 61-8D-5.

In 2008, petitioner entered into Alford plea agreements to resolve the pending charges in
both Mineral and Grant Counties.® In Grant County, petitioner pled guilty to one count of sexual
assault in the first degree and ten counts of sexual abuse in the first degree with the sentences to
run consecutively. The remaining counts were dismissed. Petitioner was sentenced to not less
than fifteen nor more than thirty-five years of incarceration on the sexual assault conviction and
one to five years each on the sexual abuse convictions. In Mineral County, petitioner pled guilty
to two counts of distribution and display to a minor of obscene matter, two counts of use of
obscene matter with intent to seduce a minor, and thirty counts of possession of material
depicting minors engaged in sexually explicit conduct with the sentences to run consecutively.
Petitioner was sentenced to one to five years of incarceration for each count of distribution, five
years for use of obscene matter with intent to seduce a minor, and two years for each count of
possession of material depicting minors. The circuit court ordered that petitioner’s Mineral
County sentences shall run concurrent to his Grant County sentences.

Thereafter, petitioner, pro se filed, petitions for writs of habeas corpus and multiple
supplements in Mineral and Grant Counties. Thereafter, the Circuit Court of Mineral County
appointed petitioner counsel, who filed two amended petitions for writs of habeas corpus. The
circuit court held an omnibus evidentiary hearing on August 4, 2015. At the hearing, the circuit
court addressed all the grounds petitioner raised, which included ineffective assistance of counsel
and an involuntary guilty plea. After a thorough review of petitioner’s claims, the circuit court
denied both petitions by order entered on September 1, 2015. This appeal follows.

This Court reviews a circuit court order denying habeas corpus relief under the following
standard:

“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
questions of law are subject to a de novo review.” Syllabus point 1, Mathena v.
Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1, Sateexrel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

*An Alford plea, from the decision in North Carolina v. Alford, 400 U.S. 25, 91 S.Ct.
160, 27 L.Ed.2d 162 (1970), allows a defendant to enter a guilty plea without admitting guilt. See
Syl. Pt. 1, Kennedy v. Frazier, 178 W.Va. 10, 357 S.E.2d 43 (1987) (stating that “[a]n accused
may voluntarily, knowingly and understandingly consent to the imposition of a prison sentence
even though he is unwilling to admit participation in the crime, if he intelligently concludes that
his interests require a guilty plea and the record supports the conclusion that a jury could convict
him.”).



On appeal to this Court, petitioner alleges that he was entitled to habeas relief because his
trial counsel was ineffective and his plea agreements were not entered into voluntarily. The
Court, however, does not agree.

Our review of the record supports the circuit court’s decision to deny petitioner post-
conviction habeas corpus relief based on errors alleged in this appeal, which were also argued
below. Indeed, the circuit court’s fifty-five page order includes well-reasoned findings and
conclusions as to the assignments of error raised on appeal. Given our conclusion that the circuit
court’s order and the record before us reflect no clear error or abuse of discretion, we hereby
adopt and incorporate the circuit court’s findings and conclusions as they relate to petitioner’s
assignments of error raised herein and direct the Clerk to attach a copy of the circuit court’s
September 1, 2015, “Order Denying Petitions for Writ of Habeas Corpus” to this memorandum
decision.

For the foregoing reasons, we affirm.
Affirmed.
ISSUED: November 14, 2016
CONCURRED INBY:
Chief Justice Menis E. Ketchum
Justice Robin Jean Davis
Justice Brent D. Benjamin

Justice Margaret L. Workman
Justice Allen H. Loughry Il
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IN THE CIRCUIT COURT OF MINERAL & GRANT COUNTIES, WEST VIRGINIA

STATE OF WEST VIRGINIA, ex rel.

WILTON FREDERICK BLAND,
Petitioner,
Y8, Grant Co, Case No, 09-C-33
' _ Mineral Co, Case No.: 09-C-81
DAVID BALLARD, Warden,
MOUNT OLIVE CORRECTIONAL COMPLEX,
Respondent, '

ORDER DENVING PETITIONS FOR WRIT OF HABEAS CORPUS

This matter came before the Court on August 4, 2015, for an omnibus evidentiary hearing,
on the Pet:ltioner Wilton Frederick Bland’s habeas petitions. The State appeared by the Mineral
County Prosecuting Attoméy, James W. Courrier, Jr. and the Grant County Prosecuting Atior-
ney, Jefirey R. Roth. The Petitioner,. commonly referred to as “Mr. Bland,” thréughout this or-
der, appeared in person in the custody of the West Virginia Division of Corr!ecﬁons and by coun- |
sel, Eric Black.

First, the Court asked Petitioner’s counsel if the Petitioner had been advised ofhis duty to
rajse all habeas claims in one proceeding, Counsel stated that he had so advised the Petitioner.

The Petitioner called John G. Ouss, his trial counsel in the underlying criminal case-s, to
testify under oath. Mr, Ours was then cross-exarmined by both Prosecuting A&omeys. The Peti-
tioner next ook the stand and testified under oath and was cross-examined by both Prosecuting
Attorneys. The Petitioner then rested his case. The Grant County Prosecuting Attorney then
called Dennis V. DiBenedetto, the former prosecutor of Grant County who prosecnted the under-
lying Grant County criminal case. Petitioner’s counsel then cross-examined Mr. DiBenedetto.

The State, through both Prosecuting Attorneys, rested. All counsel then presented argument in
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favor of their various positions. Petitioner’s counsel th\ﬂ;n requested time to prepare proposed
findings and facts and conclu;%ions of law. Due fo the pressed time petiod in which the Court
must decide this matter, the Court granted the Pefitioner seven days to prepare the same.”

Upon consideration of the record of Mineral County Case No. 07-F-41, Grant County
Case No. 07-F-20, Mineral County Case No. 0§~C-81, Grant County Case No. 09-C-35; the tes~
timony presented at the omnibus evidentiary hearing; and the arguments of counsel, the Court
hereby DENIES the Petiﬁoner’s petitions for a writ of ilabeas counsel and DENIES his request

to withdraw his guilty pleas, vacate the convictions, and grant new irials.

Factual and Procedural Backeground

1. Criminal Cases

Mz. Bland was accused of numerous sexual offenses involving miner children in three
counties (Mineral, Grant, and Hardy) and two judicial circuits (21% Judicial Circuit and 22™ Ju-
dicial Circuif). Essentialty Mr. Bland was accused of targeting male children of whom he could
gain custody or with whom he counld spem_ﬂ time unsupervised from at least 2003 through 2006,
when M. Bland was aged approximately 26 to 29. Thp Mineral County offenses first came to the
attention of law enfqrcement in November 2006 when 14-year old R.G.? revealed to his parents

that Mr. Bland had asked him to pose nede on the internet to make money. See Mineral County

Police Report, Statement of R.G., attached as Exhibit B. During the course of investigating the

Mineral County case, the minor victims revealed the name of another juvenile who spent signifi-

! The West Virginia Supreme Court of Appeals has scheduled oral argument for September 13, 2015,
2 Grant and Mineral County are both part of the 21st Judicial Circuit. Hardy County is part of the 22nd Tudicial Cir-

cuit.
3 The Court is following the custom of referring fo juvenile victims by their initials,
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cant time with the Petitioner, A.K., who was the victim in the Grant County and Hardy County
CASES,

Throughout the case, Mr. Bland maintained his innocencle. For instance, during the plea-
taking and sentencing bearing in Grant County on March 14, 2008, Mr. Bland stated “T have no
idea as to why these charges were ever brought against me. P'm not guilty of these charges.”

However, Mr. Bland continued “I know that there’s evidence that is overwhelming that Yohn and

1 both feel that is incapable of taking on.” March 14, 2008, Hearing Transcript, p. 34.

A. Mineral County Case

The evidence agﬁinst Mr. Bland in the criminal cases is indeed overwhelming. In Mineral
County, Mr. Bland was chiefly accused of shﬁwing poraography to threc juveniles, trying to
convince them to pose nude for a web camera mounted on his computer, and engaging in sexual-
Iy e;zplicit conduct around the juveniles, including demonstrating to them how fo mastarbate.

Mr. Bland came to jthe aftention of Mineral County law enforcement in November 2006
after 14-year old R.G. (1) disclosed to his parents that M. Bland had asked him to pose nude on
the internet for money. Mr. Bland played football with R.G. and other children in the apariment
building in which they all resided. He began buying R.G. {and the other juvenilesj gifts, allowing
R.G. to stay overniéht with him and other juveniles, and eventually asked R.G.’s parents for joint
custody of R.G., which the parents denied. See Exhibit C, typewritten Statement of R.G., Jr. The
victim’s statement reveals that M. Bland also showed R.G. and R.G.’s brother, J.G., how fo
masturbate; massaged them; offered to give them “prostate exams;” showed them pornographic
matter depicting children, both m book form and on his compuier; and tried to stay in a hotel

room with R.G. while on a trip to Harrisonburg, Virginia. J.G., then aged 11, corroborated sever-
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al of these incidents. See Statement of J.G., atiached to the Mineral County Police Report. The
third minor victim, W.T., then aged 9, stated that Mr, Bland made him pull down his own un-
derwear and directed WT to'play with his genifals while he waiched. He also described an inci-
dent where Mr. Bland showed him a photograph of a naked Womian and asked if it made him
“horny.” See Exhibit D, Statement of W.T. All three boys stated that Mr. Bland bought them
gifts and let them play video games at his apartment. |

Based on the children’s statements, law enforcement obtained a search warrant for Mr.
Bland’s residence. In the November 18, 2006, search, officers searched Mr. Bland’s computer
tower, three floppy discs, compact discs, a book, and photographs. One of the floppy discs con-
tained many images of rmde children and some images of children engaged in sex acts with
adulis. Another of the floppy disks contained photogiaphs of Mr. Bland with AK., the minot

victim in the Grant County case. Mineral County Police Report, .1

The investigating officer, State Police S gt JM. Droppelman, interviewed Mr. Bland in a
non-custodial interrogation on November 18, 2007, at Mr. Bland’s home during the search. Mr.
Bland denied all the children’s allegations, though admitted fo buying R.G. gifts. He also told the
officer that “there would be some fhings on the computer hard drive that he could not explain”
but stated he did not know what those things were. Mineral County Police Report, Action Taken

section, p. 1.

The primary evidence in the Mineral County case would have been items discovered dur-
ing the scarch of Mr. Bland’s apartment; a floppy disc with information regarding male children

who were available for adoption; a floppy disc that contained seventy-one (71) pornographic
photographs of children engaged in sexually explicit conduct with other children and adults; the

anticipated testimony of the three minor juveniles; and the testimony of R.G. and J.G.’s parents.
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On May 9, 2007, the Mineral County Grand Jury indicted M. Bland of seventy-one (71)
coutifs of Possession of Material Depicting Minors Engaged in Sexually Explicit Conduct®; four
(4) counts of Use of Obscene Matter with Intent to Seduce a Miner; two (2) counts of Distribu-_
tion and Display to a Minor of Obscene Matler; and iwo (2) counts of Employment of a Minor fo
Produce Obscenc Matter. For the Mineral County charges, Mr. Bland was arraigned on May 11,
2007. An in camera suppression hearing was held on June 28, 2007, where the investigating of-
ficer, Sgt. .M. Droppleman of the Keyser Detachment of the West Virginia State Police testi-

. fied. Counsel for the Defense motioned to suppress the items from the search of the Defendant’s
home in Mineral County and the Defendant’s statement, both of which were denied. On Septem-
ber 7, 2007, counsel requested that the case be set for irial, which was then scheduled for Febru-
ary 13, 14, and 15, 2008. A Guardian ad Lifer: was appointed for the juvenile victims, In Janu-
ary 2008, the Coust and the various counsel began the process to determine whether the juvenile
victims would testify via closed-circuit teievision, as described more fully in West Virginia Code
§ 62-6B-1, ef seq. There appeared to be no further proceedings in the matte‘r until Mr. Bland en-

tered his plea on March 17, 2008. Tn total, the sentence Mr. Bland was facing on the Mineral

County Indictment consisted of a petiod of incarceration of up to 192 years in the penitentiary.

B. Grant Couniy Case
Tn Grant County, Mr. Bland was accused of more serious crimes. These crimes came to
light because the juveniles in the Mineral County case advised they knew of another juvenile,

AK., with whom Mr, Bland was affiliated. Mr. Bland dated A.K.’s mother for a time. Eventually

4 In his Second and Third Amended Petitions, the Petitioner wrongly states that he was indicted on forty-one 41
counis of Possession of Material Depicting Minors Engaged in Sexaally Explicit Conduct. A review of the Iadici-
ment reveals that the Petitioner was indicted on seventy-one (71) counts, Counts I-LXXI.
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A.K.’s mother granted Mr. Bland custody of A.K., then aged nine (9) vears old, in October of
2003 when she was suffering from a mental illness and M. Bland convinced her that his home
was mote stable than hers.® Mr. Bland then proceeded to show A K. pornography, save pornog-
raphy he showed AK to his computer’s hard drive, take showers with A X, make A K. sleep in
the same bed with him, and ultimafely, forcing A.K. to engage in anal and oral sex on numerous
occasions. Grant County Police Report, Actions Taken section, p. 6-8. During this peried, M.
Bland lived in Grant County, for a time in a basement apartment at his gréndfather’s house and
for a time at the Thorne Run Inn, also located m Grant County. Some of the alleged sexual acts
occurred in Hardy County, where AK. and his mother resided for a time, and were the source of
the Hai‘dy County charges.

AK.’s mother stated that eventually she became suspicions of Mr, Bland and regained
custody of A.K Grant County Police Report, Actions Taken section, p. 7. During the search of
M. Bland’s residence in Mineral County, one of the floppy discs seized was titled witﬁ AK.s
name and contained two photographs of A.K. Mr. Bland also told law enforcement during his
November 18, 2006, interview that someone had complained to Child Protective Services that
Mr. Bland was sexually abusing A.K. Id. at p. 5.

_ Mr. Bland was arrested on March 23, 2007. He asked to speak with Sgt. Droppleman to
“get some things off his chest.” Sgt. Droppleman Mirandized Mi. Bland and began going
through a Miranda Rights form with him, including the portion dealing with a suspect’s right to

consult with an attorney. Mr. Bland initialed the “Your Rights” scction of the form but then de-

3 See Exhibit A, an e-mail dated November 20, 2002, This e-mail read "Elizabeth, 1 have been thinking today and
even before this. I think that yon should go ahead and give me Custody of A—-. [Name redacted.] Since your and his
Tife has been a lot of moves, here he does not have that worry. It seems like every time he gets seitled he has to move
again. He sabiliiy [sic] level is ok now he scems comforiable in his own room and me not having to stay in it untill
[sic] he falls asleep, and as for his accidents, they have stopped. He is doing so mush better in school now, and 2
move up there will shake him back where he was,”
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cided not fo give a staterent until he had spoken with his attorney. Mr. Bland did not give a
statchent that day or subsequently. Grant County Police Repott, Actions Taken section, . 9.
On July 17, 2007, the Grant County Grand Jury indicted Mi. Bland of thirty (30) connts
of Sexual Assaiglt in the First Degree and thirty (30) counts of Sexual Abuse by a Custodian.
Mr. Bland was arraigned on the Grant County charges on July 13, 2007. An in camerq suppres-
sion heating was held both on the statements made by Mr. Bland and the search of Mr. Bland’s
* Mineral County residence and, after hearing the evidence and arguments presented, denied Mr.
Bland’s suppression motions. A Guardian ad Lifem was appointed for the minor victim, AK.,
and the matter was set for trial on January 15, 16, 17, and 18, 2008. The State and the Defense
ﬁled their pre-trial memoranda and accompanying proposed documents in late November 2008.
During this interim, the Parties filed vatious motions regarding the West V. irginia De-
partment of Health and Human Resources ("DHHR”) Child Profective Service (“CPS”) investi-
gation of the minor victim, A.K. The Defense sought to obtain the CPS records pertaining to
AK becaﬁse of the possible reference;s to the Petitioner and their potentially exculpatory na-
ture.® The Court held & hearing on this issue on August 29, 2007, and, afier hearing argument
from the State and defense counsel; ordered the DIHR to produce the documents for the Coutt
{0 review in camera. After the DHHR disclosed these records and the Court reviewed fhem, the
Court forwarded a copy of its summary of the relevant portions of the file to all counsel, includ-

ing Defense counsel.” The summai'y included the opinion of two psychologists who had infer-

§ CPS initially was investigating AX.’s mother’s home and her treatment of him. During this investigation, A.JX.
was evaluated by psychologists who believed he may have been sexually abused. During the seconrd evaluation,
AX. disclosed that the Petitioner sexually abused him.

7 The Court stated in its December 6, 2007, Order Regarding Defendant’s Mofion for Disclosure of Possible Excul-
patory Evidence that “The focus of the DHHR file is not on the Defendant; rather, it is on the alleped victim®s moth-
er’s ability to overcome physical and emotional problems in order to provide a suitable environment for her son.
There are references to the Defondant, but the allegations against the Defendant are primarily dealt with only in the '
two psychological evaluations.” These evaluations discussed signs of sexual abuse exhibited by AK.
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viewed A K. They found that A K. exhibited signs of sexual a-buse, though A.K. did not disclose
sexual abuse at the time of the evaluations. Renee Hairis, the first evaluator noted thairA.K. de- |
nied being sexually abused but discussed that A.K, displayed strong signs of sexual abuse, in-
cluding bowel control problems, and recommended further evaluations or examinations. A.K.
again did not disclose sexual abuse by the Petitioner to the second evaluator, Chanin Kennedy
either. However, A.K. scc-)red ?6 on the Child Sexual Behavior Inventory assessment, where a
;score of 65 or above is considered clinically significant for child sexual abuse victims, She fur-
ther noted that he displayed more sexual behavior than typical of 2 10-11 year old boy, including
simnlating sexual intercourse on another child and constantly touching his genitalia in private

and in public. Court’s Summary of Potentially Relevant Poxtions of DHHR File, attached as Ex-

hibit E® Mr, Bland reviewed this summary at some point, as he atiached it fo his pro se Third

Supplement in Support on Petition for a Wit of Habeas Corpus. When interviewed by the lead
investigating officer, A.K. disclosed the sexual abuse in great details. Grant County Police Re-

port, p. 8.
The Graut County trial court also held 2 404(b) evidence hearing on August 29, 2007, to

determine whether the Mineral County acts and pornography seized counld be admiited as evi-
dence in the Grant County case. The trial court found i;c was admissible in the State’s case. Sep-
tember 4, 2007, Order.

At the sare time, the process fo determine if the victim would testify via closed-circuit

television was also initiated, Due to the ongoing motions and processes, the Court continned the

trial and re-scheduled it for April 14, 15, 16, and 17, 2008 by its December 17, 2007, Order. On

® The Court is attaching the version of the summary annotated by the Petitioner. The redactions have been made by
the Court fo keep AK.'s identity confidential, as this habeas case is an open proceeding and this order will be avail-
able to public view.
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January 15, 2008, the Court held a heating regarding whether to allow the juvenile victim to tes-
tify at (rial via closed-eircuit television.

On February 26, 2008, the State filed statement of one Arthur Allen, who had been a fel-
low inmate with the Petitioner. Mr. Allen said that the Petitioner _confesged the crimes alleged in

the Mineral and Grant County cases. The State filed its Amendment to Pre-Trial Memorandum

on March 7, 2008, which added M. Allen as a witness at trial. Thus, the chief evidence at the
Grant County frial was expected to be fhe testimony of the minor victim and his mother; the fes-
timony of Arthur Allen; ¢-mails between the Petitioner and A.K.’s mother regarding A.K.; the
psychological evaluations of A.K; and the Rule 404(b) evidence from the Mineral County case,
which included the pon-lographic photographs of children,

There were no further proceedings until the Defondant’s March 14, 2008, plea and sen-
tencing hearing. In total, the period of incarccration Mr. Bland faced as 2 result of the Grant

County Indictment was not less than 750 years and not more than 1650 years in the penitentiary.

C. Plea & Seniencing Hearings

The plea agreement that Mr. Bland entered into was a global plea agreement to 1¢solve
the charges pending in three conntics and two judicial circuits. On Matrch 17, 2008, at the Miner-
al County Plea and Sentencing hearing, Mr. Bland’s trial counsel stated “Last week in meeting
with the prosecutors from all three counties, we came t0 a deal that would eliminate the necessity
of trial in all three coﬁnt_ies.” Mineral Connty Plea and Sentencing Hearing Transeript, p. 1.

On March 14, 2008, Mr. Bland entered Alford Pleas as ouflined in the Plea Agreement
and was sentenced in accordance with the plea agreement. The Grant County Plea Agreement,

attached as Bxhibit F, states that the Petitioner would entry a plea of guilty to one couni of Sexu-
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al Assault in the First Degree and would be sentenced fo the penttentiary for a term of not less
than fifteen (15) nor more than thirty-five (35) years and a plea of guilty to ten (10) counts of
Sexual Abuse in the First Degree, resulting in a term 0‘[; incarceration of not less than one (1) not
mote than five (5) years on each count. The sentences .were to run consecutive to each other. The
agrecment further provided that it was “contingent upon the Defendant actually being incarcer-
ated for the sentences imposed and would not apply if the Defendant secks probation, reconsid-

eration or any other forms of leniency.” Plea Agreement, p. 2, paragraph 5.

During the March 14, 2008, plea hearing, the trial court inquired about Mr. Bland’s opJ

portunity to consider the State’s plea offer:

Court:: [. . ] But as far as understanding what’s going on here today,
you've had a good deal, a good bit of time to think about this, is
this correct?

Mr.Bland:  Everyday.

Count: Okay. And I understand that some version of this Plea Agreement
was presented to you, I think, several weeks ago.”

Mr. Bland:  Yes, sit.

Court: Is that correct?

Mr. Bland:  Yes, sir.

Court: And you’ve had, have you had a lot of time to think about it? You
said you’ve thonght about it everyday, and you’ve had a lot of
time, have you, to talk with Mr. Ours about it?

Mr. Bland:  We spoke it about Sunday, yesterday, and again today.

Court: Okay.

M. Bland:  And prior to that, 'm sure.

Court: And prior to that? Okay. And you®ve got five family members with
you here today and they”ve been here, 1 think, every single hearing
that wo ve had. Have you had an opportunity to discuss this with
any membexs of your family that you chose to?

M. Bland: 1 haven’t had a chance to really discuss this with my mother yet. I
don’t know what you can do on that but ’ve only spoke with my
grandparents about it, and I spoke with them about it, I think, the
possibility on Wednesday, and I spoke with them on the phone. I
spoke with Mother on the phone, but not face-to-face.

Comt: And I’ve think, P’ve gotten the impression that Mr. Ours has been
in contact with your family fairly often I would believe?

Mr, Ours: The grandparents have been kind of intermediaries. They scem him-

more often than I do and deliver messages and take messages.
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Grant County Plea and Sentencing Hearing Transcript, pp. 20-21.

This line of questioning regarding his opportunity to consider the plea agreement and his

satisfaction with counsel continued latet on during the hearing,

Court:

M, Bland:

Court:

Mr. Bland:

Court:

Mr. Bland:

Mr. Ours:

Court; '

Mz, Bland:

Couwrt:

Mz, Bland:

[. . .] So you've been able to understand all of this and think about it? You
seem very relaxed even though this is, I'm sure, not a pleasant situation.
You seem to be fairly well controlled, your faculties and calm and have
given this a lot of fhought. Would that be a fair, a fair statement?

That would be fair, Your Honor. P'd like to add this has been, like you
said, very trying for me. And a lot of it I don’t understand. I guess I'1l
never understand. Like I stay, like my counsel just said, I've maintained
my innocence. I will mainiain my innocence until the day I’'m in the
groand. -

Ate you satisfied that Mr. Ours has looked into any defenses that you
might have?

I’m satisfied I think that a Jot of the proceedings had a lot of affect fsic] on
M. Gurs as well, because of Mr. Outs knowing me, nry family, being my
attoraey for a number of years, going 1o school with his daughter. [Mr.
Bland continued to describe his community and family connections to Mr.
Ours.]

And 1, so I, because of that connection, I would assume you would expect
he would not make his tecommendation that you take this plea lightly. He
would not recommend that if he did not think that was in your best jnterest
Areyou. ..

1 believe so. I believe s0, '

For clarification. T advised him to do it, Your Honor, but at all times told
him that it was his decision and not mine.

Is that, Mr. Bland, is that correct?

Yes, yes. I 'was about fo say that. Thank you, J ohn.

Vou're the one that has to do the time and you’re the only one that can re
ally make this decision? :

Yes, sir. And, I would like you to, I ask you to go within the contents.of
the law, :

Grant County Plea and Sentencing Heating Trauscript, pp. 25-26.
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The Grant County trial count also engaged in a colloquy with M. Bland about the plea he
was underiaking and the sentencing consequences.” Shortly thereafter, Mr, Bland entered Alford
pleas to one count of Fitst Degree Sexual Assault and ten counts of Sexual Abuse in the First

Degtee. The Covst inquired of Mr. Bland whether he wished to say anything prior to senfencing.

Mr. Bland responded:

Mr. Bland:  Your Honor, 1, like I said, T would ask you to go into the contents, of the
law, of course. You've been very fair in this case. Again, I would like 1o
say ] maintain my innocence. Once this twenty-five year thing is up,
want {o do my best at what I can do to convince society that I'm back in
the fold. .

Mr. Ouis: Pred, T want to interrupt you. You just said, “once this twenty-five year
thing is up.” You have no misunderstanding. You’re not automatically onf
after twenty-five years. You’ve got fo go before the Parole Board and be
released. You understand that?

Mr. Bland:  Yes, Ido.

Mz, Ours: Okay.

Mr. Bland:  Yes, sir. But they still kick me out at forty-two.

Mr. Ows:  Okay. I didn’t want you to, nevermind.

Mr.Bland;  They still kick me out at forty-two, whichever comes first. The only thing
1 can say is that none of this has made any sense to me. 1 have no idea as
10 why these chatges were ever brought against me. I'm not guiliy of these
charges. I know that there’s evidence that is overwhelming that John and I
both feel that is incapable of taking on. So, in light of my past history,
Your Honor, I ask fhat you weight that. Thai there has been no past felo-
mies. Take that info consideration. And I agree that you have been fair.
Denny’s been substantially fair and Mr. Ours,

The Comtt: 1 appreciate that. Okay. This is, these things are never easy. 1i’s really, a,
not only, fist of all, a tragedy for the victim in this matter and any victims
in Mineral County as well, but it’s also, 1 admit, a tragedy for the Bland
family because they’ze not going to be seeing their son out in the sunshine
for a very long time.

Id, pp. 33-35.
The Court then sentenced M. Bland to a term of nof less than fifteen (15) years nor more

than thirty-five (35) yeats in the penitentiary on the count of First Degree Sexual Assault and a

9 Mr. Bland should have been aware of the sentencing consequences, as the written plea agreement he signed stated
specified that the plea agreement was contingent on him serving the actual sentence.
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term of not less than (1) not more than five (5) years for each of the ten counts of Sexual Abuse

in the First Degree, all of which were run consecutively to each other. Thus, Mi. Bland was sen-
tenced to an aggregaic form of not less than thirty-five (35) nor more than eighty-five (85) years

on the Grant County case. | ‘

On March 17, 2008, M. Bland entered Alford pleas in Mineral County. Atthough it do'es
not appeér a writien plea agreement was filed with the case, the Alford Plea of Guilty, attached
as Exhibit G, states that Mr. Bland understands “that any plea bargaimng which appears in the
recard of this case is not binding up the Court with respect to punishment, or probation and un-~
derstand that in the event I should enter an Alford Plea of Guilty io the offenses, I will be sen-
tenced, for 2 counts of displaying obscene matter to a minor, 5 years each; for 2 cc:;unts of use of
obscene maiier with intent to seduce a minor, 5 years each; and for 30 Conats of possession of
material depicting a minor engaged in sexvally explicit conduct, 2 years each, but it is still my
intention and desire to enter an Alford Plea of Guilty.” The Mﬁleral County Prosecutor stated

that this agreement was “within the parameters of the Plea Agreement in Grant County and it

would tun concurrent with that time.” Mineral County Plea & Sentencing Hearing Transcript, p.

1.

There was some discussion between counsel and the trial coust whether the plea would be
binding on the Court, especiaily when it came to making the Mineral County sentence run con-
cutrent with the Grant County sentence. The Court maintainéd that it would not accept a binding
plea and would reserve a decision regarding running the sentences consecutive or concutrent to

itself 1? Based on this, the Court granted a recess to allow Mr, Qus fo speak with M. Bland and

1010 prictorically judges in the 21 Judicial Circuit, including this judge, refuse o accept binding plea agreements.
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the Bland family. The plea-taking resumed after the recess and the Contt accepted the Petition-

" er's guilty pleas. Mineral County Plea & Sentencing Hearing Transctipt, pp. 2-3.

The Mineral County Court also inguired of Mr. Bland’s time to consider the plea and his

satisfaction with counsel.

The Cowt:  Mr. Bland, you have read the agreement and you understand it?
Mr, Bland:  Yes, sir. - '
‘The Court: And are you satisfied with Mr. Ours’ representation?

M. Bland:  Yes, sit.

The Court:  Mr. Ouzs, you have explained to Mr. Bland all of his constitutional
rights and all of the essential allegations in each count iu the in-
dictinent the State is required to prove?

Mur. Ours: Yes, sir. _

The Court:  And you are satisfied you have received from the State the discov-

: ery information to which you are entitled?

Mr. Ours: . Itis continuous but so fat, yes.

[The State]: I have given him everything I have, Judge.

The Court:  And ave you satisfied that Mv. Bland is entering his plea fieely,
voluntarily and with knowledge of the con sequences?

Mr. Ours: Yes, sir, Your Honor. I spoke with him, for the court’s benefit,
Sunday about nine days ago a lot in the afternoon. 1 spoke with
him Wednesday of last week a lot of the afternoon. I spoke with
him more than an hour—almost two hours—Friday before he en-
tered his plea about the plea itself. We have been reviewing the ev-
idence in-ihis case for almost thirteen months.

The Court:  Alright. Mr. Bland, do yon make this plea voluntarily and of your
own knowledge and consequences?

Mt Bland:  Yes, sir.

My. Bland pled as specified in the Alford Plea of Guilty and was sentenced fo a ferm of
five years on each Displaying Obscene Matier to a Minor count (for a total of 10 years); to five
years on each count of Use of Obscene Malter with Intent to Seduce a Minot (for a total of 10

years); and to two years on each count of Possession of Material Depicting Minors in Sexually

Explicit Conduct {for a total of 60 years).u Mr. Bland’s aggregate sentence in Mineral County

U A the time of the offonses and Pefitioner’s sentencing, the penalty for cach count of Possession of Material De-
picting Minors in Sexvally Explicit Conduet was two years’ incarceration. The Legislature hag since modified the
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was a term of incarceration of up o 80 years in the penitentiary, which was to be run concusrent-
ly with the Grant County sentence. |

On or about Apzil 14, 2008, M. Bland wrote a letter to the Minezal County trial coutt,
Judge Andrew Frye presiding, requesting that he be allowed to withdraw his plea. The Court de-
n‘ied this request in its April 18, 2008, Oxder Summarily Dismissing Motion to Withdraw Plea
because Rule 32(e) of the Rules of Criminal Procedure provides two mechanisms throngh which
a plea may be sét aside after sentencing, through a divect appeal or through a habeas petition, nei-

ther of which had vet occurred at that time.

D. Petitioner’s Background

Mir. Bland was aged approgimately 26 years old to 29 ;-Vears old at the time of the offenses
alleged in the Indictments, At the time Mz. Bland enfered his Alford pleas, he was aged 30 years
old. Fle had graduated high school and was two years into a four-year college degree at Potomac
State College at the 1:1'1_!13 he was éharged in the Mineral and Grant County cases.'> When asked at
his Grant County Plea and Sentencing Hearing what type of coilcge courses he had taken, Mr.
Bland responded “Psychology, Sociclogy, Physiology, Science, Embalmer’s Science, Flaman
Anatomy and Physiology, standard college courses, English 101, English 102, Music 30, Music
Appreeiation is what it’s called, Art 30. My major in college was Mortuary Science and my mi-

ot was Music.” Grant County Plea and Sentencing Transcript, pp. 22-23. He described his vari-

ous employments at call centers, funeral homes, and part-time work at groceties stores and the

United States Census Bureau. Id at pp. 23-24. He also described that he ran for the office of

penalty to a term of incarceration of not less than two not more than ten years when a defendant possesses 50-600

images. W.Va. Code §61-8C-3(c).
12 goe March 17, 2008, Mineral County Plea and Sentencing Trapseript, p. 15.
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County Commissioner in Mineral Connty. Mineral County Plea & Sentencing Heaving Tran-

script, pp. 16. Mi. Bland’s testimony regarding his education and work history was substantially
' the same in both the Mineral and Grant County plea and sentencing hearings.

At the time of the sentencing hearing, the Petitioner was taking the medication Lexapro,

for, as he described it, mood swings. Grant County Plea and Sentencing Transcript, pp. 24. When
the Mineral County Coutt asked Mr. Bland during his Mineral County plea and sentanﬁing hear-
-ing whether he had been treated for any rental or emotional disability, he replied “Nof precisely.
Thave seena psysﬁolagist over a nervous breakdown that I had retained about & couple years

ago.” Mineral County Plea and Sentencing Transcript, p. 16.” When asked ifhe had consumed

any substances within the last twenty-four hous that would have affected his ability to undet-

N,

stand the plea and sentencing proceeding, Mr. Bland replied “No, siz.” Id.

1L Procedural Background

M. Rland has had two ongoing habeas corpus cases: Mineral County Case No. 09-C-81

and Grant County Case No. 09-C-35. Throughout the Defendant and his counsel have filed iden-

tical inotions in both cases.

Nir. Bland filed his first pro se Petition for a Wit of Habeas Corpus Ad-Subjiciendum on
July 2009 in both the Mineral and Grant County. By the end of July 2009, the Court appointed

counsel for the habeas cases, Counsel filed the Supplement to Pro Se Petition for Writ of Habeas

Corpus and Brief'in Suppoit Thereof on February 2, 2010.Mr. Bland then filed his pro se Second

Supplement in Support on Petition for a Wit of Habeas Corpus on July 12, 2010. The matter

was scheduoled for hearing on July 20, 2010.

B Mi. Biand did not mention a nervous breakdown during the Grant County Plea and Sentencing heating.
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Before the; hearing, Mr. Bland sent a Jetter to the Court stating that he wished to terminate
his habeas counsel’s representation and that he had filed a complaint with the disciplinary coun-
sel againsi: hima, Thus, i its Order Continuing Hearing and Reg@.'ding Counsel, the Court re-
Heved habeés counsel of further representetion in the mattex and continned the hearing, The
Cowrt denied Mr. Bland’s request for the appointment of court-appointed counsel because it was
apparent from M. Bland’s letter and filings that he was paying an inmate paralegal to represent

him instead of an attorney.” Mr. Bland filed his pro se Third Supplement in Support on Petition

for a Wiit of Habeas Corpus on August 6, 2010

On June 1, 2011, Petitioner’s current counscl, Eric Black, filed a Notice of Appearance in
both the Mineral and Grant County cases. M. Black filed the Second Amended Petition for Writ
of Iabeas Corpus and a Losh List on August 10, 5011. The Petfitioner did noi waive the follow-
ing Losh List grounds: (1) Trial court lacked jurisdiction; (2) Statute under which conviction was
obtained was unconstitutional; (3) Involuntary guilty plea; (4) Mental competency at time of iri-
al; (5) Denial of counsel; (6) Failure of counsel to take appeal; (7) Consecufive seniences for
same transaction; (8) Coerced confessions; (9) Suppression of helpful evidence by Proseention; -
(10) Ineffective assistance of counsel; (1 1) Trregularities in airest; (12) Excessiveness or denial
of bail; (13) Challenge to the composition of grand jury or its procedures; (14) Failure to provide
a copy of the indictment to the Defendant; (15) Improper venue; (16) Nondisclosure of Grand
Jury minutes; (17) Claim of incompetence at time of offense, rather than at time of trial; (18)
Claims concerning use of informers to conviet; (19) Constitutional errors in evidentiary rulings;
(20) Sufficiency of evidence; '(21—) Question of actual guilt upon acceptable guilty plea; (22)

Severer sentence than expected; (23) Excessive senfence; (24) Mistaken advice of counsel as to

¥ K enny Sayre, then a fellow inmate with Mr. Bland, wrote a letier to the Courl which stated that he was serving as
Mr. Bland’s legral representative,
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farole or probation eligibility; and (25) Amount of time served on sentence, credit for time
served.

“The Petitioner filed a Petition for Writ of Mandamus to the West Virginia Supreme Count
of Appeals on January 27, 2015, The Supreme Court granted the appeal and ultimately made the
case returnable by September 15, 2015.

The Court held a status hearing on Apxil 14, 2015, in Mineral County. The Defendant ap-
peared by counsel, the Mineral County Prosecutor appeated in person, and the Grant County
Prosecuior appeared by telephone. Former Grant County Prosecutor Dennis V. DiBenedetio and
Mr. Bland’s irial coﬁnsel, John G. Ours, also appeated for scheduling purposes. After discérd{ng
numerous possible hearing dates (-11]6 to scheduling conflicts between the Court and all counsel,
she Court scheduled the omnibus evidentiary hearing for August 4, 2015, in the Grant County
Courthouse, On July 30, 2015, Petitioner filed the Third Amended Petition. 13

Tn his Third Amended Petition, Mr. Bland asserts iwo grounds in sapport éf his petition:
(1) that he received ineffective assistance of counsel; and (2) that his plea was not voluntarily
and intelligenfly made. In both his Second and Third Amended Petitions, the Petitioner incorpo-
rated by reference all prior filings, including the pro se filings for a total of thre&_a pro se filings

and three petitions by counsel for the Court to consider.

15 The Third Amended Petition was filed to correct certain inaccuracies regarding the underlying criminal cases.
Although most of the inaccuracies were corrected, the Petition still states that Mr. Bland was indicted on 41 counis
of Possession of Material Depicting Children in Sexually Explicit Manner. As discnssed above, Mr. Bland was in-
dicted on 71 counts of this crime. The Petition also implies that Mr. Bland only entered one plea in both cases on
March 14, 2008, hearing in Grant County. Mr. Bland zctually entered pleas on hwo separate occasions in the two
separate cases. Specifically, Mr. Bland entered the pleas in Grant County on March 14, 2008, and in Mineral County

on March 17, 2008,
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III. Omnibus Evidentiary Hearing

The Petitioner’s first witness was his trial counsel in both the Mineral and Grani County
cases, John G. Ours. Mr. Ours described his nearly 40 years of practice in Grant County as being
that of a typical small-town practitioner handling many sorts of civil and criminal cases, includ-
ing serious criminal cases such as sexal offenses and murder. He testified that between July 1,
2009, and July 31, 2015, he handled 215 criminal cases from start to finish. Mr. Ours stated that
of the approximately 30-sexual offenses cases he has handled, thitfeen proceeded to trial, with
nine 6f those resuliing in acquittals. |

Prior to being appointed to the criminal cases, M. Ouwrs testified that he had known Mr.
Bland since Mr. Bland was a small child. Mr. Bland attencied school during the same time as Mr.
Our’s cldest danghter and M. Ours was on a first-name basis with M. Bland for years before
the 2007 crintinel cases. Mr. Bland’s testimony corroborated this information and Mr. Bland tes-
tified at the omnibus evidentiary hearing that he requested M. Ours to represent him.

M. Ours testified that his memory on the matter was not precise due to the length of time
between the underlying cases, which ended in guilty pleas and convictions in March 2(}08, and
the fact that he turned over his files to the Petitioner’s first habeas counsel. Logically this would
likely have eccurred in or around the Summer of 2009, when the original habeas counsel was
r:q:-poin’uad.“S M. Ours testified that he did review his vouche, which is attached as Exhibif H.
Mr. Ours testified that he visited Mr. Bland in Potomac Highlands Regional Jail eight (8) times

and spent approximately two (2) hours with M. Bland per visit. He also exchanged cortespond-

16 The Court further nofes that it brought all the case files to its main office in Keyser, Mineral County, prior to the
omnibus hearing and that Mr. Ours, whose office is lacated in Petersburg, Grant County, was nof able to view the

files prior the omnibus hearing.
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ence with Mr. Bland approximately thitty-five (3 5) times and had significant contact with Mr.
Bland’s family regarding the charges.

Although M. Ours testified that he did not have a specific recollection of giving M.
Bland a copy of the indiciments in the criminal cases, his costom was to make a copy of the in-
dictments and mail it to his client. He also did not have a specific memory of reviewing the dis-
covery with Mr. Bland but it was his custom to do so and he met with Mr. Bland at the Potomac
Highlands Regional Jail for enough {ime on several occasions to adequately review the discov-
ery. M. Ours stated that he did not give Mr. Bland the portiens of the discovery con-taining or-
nographic pictures of children because of his concern that giving him copies would cause Mz,
Biand to be in fusther legal difficulties for additional pessession of material depicting minors in a
sexually explicit manner.

Mr. Ours described his view of the case as hopeless, due to the exient of the evidence and
dealing with criminal charges in three counties with three prosecutors and two judicial circuits.
As Mr. Ours remarked colloquially that once in a while you can pull a rabbit ouf of a hat but you
. can’t pull a rabbit out of a hat that many times. He stated that if Mr. Bland had been senfenced to
all the charges consecutively, Mr. Bland would be sentenced to hundreds of yeats in jail.” Fur-
ther, Mr. Bland’s only real defense was that the minor victims were lying and that he did not
comumit the crimes. Mr. Ours testified that his client’s hypothesis was that the victims were angry
at him for failing to continue gix.fing them gifts.

Petitioner’s counsel then asked M. Ours whether he had interviewed potential witnesses
identified by Mr. Bland. Although Mr. Ours could not specify which individuais \;Jiﬂ'l wh.om he

spoke, he stated that he did speak fo individuals about the case that Mr. Bland had identified and

17 M. Bland was facing up to 192 years in Mineral County and 750-1650 years in Grant County.
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that these persons would have been character witnesses and not alibi or othex fact witnesses. M.
Ours did not remember Mr. Blang reguesting that any expert witnesses be hired for a possible
defenss.

Petitioner’s counsel inquired whether Mr, Ours had considered any competency defenses. -
M. Ours stated that Mr. Blanﬁ had stated that a year or two before the ctiminal charges, Mr.
Bland had suffered fiom an episode of some sort and was treated for depression and prescribed
anti-depressant medication. Mr, Ours spoke with Mr. Bland’s treating psychiatrist, Dr. ]?.agle.18
M. Ouss recollected that he inquired of Dr. Hagle whether an insanity or diminished capacity
defense would be possible and that Dr. Eagle informed him that My, Bland’s illness was no.t of
that nature. Mr. Ours stated that from his dealings with Mr. Bland, both throughout Mr. Bland’s
life and in representing him, he personally did not think Mr. Bland was incompetent. He did not
specifically rcc.;ﬂl speaking with Mr. Bland about a competency defense but believes he did so
based on My, Bland’s disclosure of a treatment for mental jliness and the conversation with Dr.
Fagle. He also did not recall that Mr. Bland or any other individuals specifically requested that
Mz, Bland underg;) a competency cvaluation. '

Petitioner’s counsel next inquired whether Mi. Ours had considered requesting the Court
for a psychological evaluation on any of the minor victims or a taint hearing o determine wheth-
et the children’s interviews were unnecessarily suggestive. Mr. Ours siated that he did not con-
sider the possibility of a taint hearing or a psychological evaluation of the children and that he
considered the evidence in the cases, as a whole, to have been overwhelming. Upon cross-
examination by the Grant County Prosecuting Attorney, Mr. Ours stated that he was abje to

question some of the victims, though not all due to the Guardian ad Lifem’s opposition to infer-

% Jyespite not having his file or the Court files to review, Mr. Ours independently recollected the name of Mr.
Bland’s psychiatrist,
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views of all the victims. Based upon his review of the victim’s statcments and his interviews
with some of the victims, Mr. Ouss found them fo be credible and did not notice any signs of
coaching or suggestion. When Mr. Ours asked his client why the victims would make false alle~
gations, M. Bland stated it was because he had stopped giving money and giffs to the victims.
Mir. Ours considered the possibility of a jury accepting Mr. Bland’s expleingtion to be rémote.

Petitioner’s counsel then proceeded to question Mr. Ours about plea discussions. Mr.

Ours stated that he would have asked Mr. Bland’s permission 1o engage in plea negotiations, as

he festified he does m gvery critinal case. In this case, M. Ours was negotiating with three
prosecutors at the same time and that the prosecutors excluded any possibility of Mr., Bland re-
ceiviﬁg probation or another alternative senience. Mir. Ous siated that he considered a plea the
best course of action available to Mr. Bland, due to {he overwhelming evidence and likelihood of
Mr. Bland being convicted and sentenced o hundreds of years of incarceration should he pro-
ceed to trial.

The most damning evidence is of course the testimony of R.G., a 14-year old boy, J.G., 2
11-year old boy, W.T., a 9-year old boy, and AXK., a 14-year old boy. The 71 explicit porno-
graphic photographs of children _con’tained on {he floppy disks found in the Petitioner’s room
could only have damaged the Petitioner’s case at trial.”” Any argument that fhose floppy disks
weﬁ not his or were planted by the juvenile would not likely have been accepted by the jury, es-
pecially given that they were labeled, presumably in the Petitioner’s handwriting, and one was
labeled with A.X.’s name. Furthermore, the Petitioner’s actions and comments to the juveniles’
pm‘enfs were concerning, such as his successful gain of A.K.’s custody and attempt fo obtain in~

formal part-custody of R.G., which is unusual for a single 29-year old man. Lastly, the Grant

19 My, Ours lestified that his secretary physically recoiled upon filing the discovery and viewing at least some of the
photographs.
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County Prosecutor was planning on introducing at trial the testimony of Arthur Allen, 2 fellow
inmate to whom M. Bland confessed the crimes.

M. Ours stated that he discussed the possibility of a plea with M. Bland on muttiple oc-
casions and ﬂlat he always made clear to Mr. Bland that he could enter an Alford plea, which
would allow Mr. Bland to maintain his innocence but concede that the evidence against him was
sufficient for convictions should the matter proceed to trial 2® Mr. Ours also testified that he dis-
cussed the plea negotiations with Mr. Bland’s grandparents. Mr. Ours stated that he did his best
by Mu. Bland and that his chief consideration was to obtain a plea agreement that would allow
M. Bland to be discharged and be able to live part of his life outside of a penitentiary.

The Petitioner then took the stand and testified under oath. Mr. Blang testified that he had
known Mz. Ours nearly all his life, due to altending s_chool with Mr. Ouis’s daughter, sttending
the same church, and occasionally golfing with Mr. Ours’s father. Because of these connections,
M. Bland requested that M. Outs be appointed to defend bim. Mr. Bland discussed in detail his
dissatisfaction with Mr. Outs, His allegations were as follows: that Mr. Ours refused to interview
Kevin Crites, Jesse Crites, and Josspﬁ Criles, individuals he described as both fact and character
witnesses; M. Ours told bim on one occasion that if Mr. Bland was a wealthy man that he could
write a check and make the charges go away and on another oceasion M, Curs said that “Jesus
Christ couldn't win this case;” Mr. Ours did not visit him f,;ight fimes at the Poiomac Highlénds
Regional Jail; Mr. Ours did not review the discovery with him at all, though he did sce some of
the statemenis made t‘>y the victims; that while Mr. Ours showed him the Mineral County Indict-
ment, ke did not show him the Gr;mt County Indictment; M1 Owrs refused to hire a private in-

vestigator despite Mr. Bland informing his counsel that one of the viciims was a pathological 1i-

20 prr Bland did ultimately enter Alford pleas in Mineral and Grant Counties.
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ar; Mr. Qurs refused to request a psychological evaluation of any of the juvenile witnesses; Mr.

- Ours refused to conduct a taint interview; M. Qurs forced him to enter a plea; Mr. Ours did not

propetly prepare him {o enfer a plea; Mr. Ours promised Mr. Bland that he would receive proba-~
tion; and Mz, Quzs refused to comsider a competency defense.

Mr. Bland also discussed his mental status around the time of the offenses. He testified
that he began fo sec Dr. Eagle, his tre‘ating psychiatﬂst for a time, in 2005 when he woke up one
morning not knowing who he was. Mr. Bland testified that he was. diagnosed with dissociative
ammesia and depression and was prescribed anti-depressant medication, specifically Paxil,
Klonopin, and Lexapro. Mr. Bland testified that to this day, his long-term memory is spofty
though his short-term memory is excellent. M. Bland stated that thovgh he did not discuss a di-
‘minished capacity defense with his attorney he begged his attorney to speak to Dr Eagle. M.
Bland also stated that when the criminal cases were ongoing, he was not aware of the possibility
ofa cﬁmpetency evaluation, During this porti'.on of the Petitioner’s testimony, the Petitioner did
not infroduce any medical or psychological records in support of his lestimony or argumen.

M. Bland testified that he told Mr. Ours that he would absolui-:ely not plea. Mr. Bland did

believe that two or three different pleas were proposed and throughout Mr. Qurs told him over

-and over to enter a plea. When it came to the plea and sentencing hearings, Mr. Bland stated that

M. Ours did not properly prepare him for the plea heating and advised him that he would likely

receive probation or an alternative sentence. Then Mr. Bland stated he did not remember the plea
and sentencing hearings and opined that this was because of the medication he was taking. When
the Mineral County Prosecuting cross-examined him and read from a transcript at one of the plea

hearings, Mr. Bland maintained that he did not remember the hearing,.
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M. Bland then opined that had his cases gone to trial, there would have beena ‘;slightly
different” result. Mr. Bland further opined that Mr. Owrs rushed him into taking a plea because
M. Ours was running for Family Court Judge and that the Mineral and Grant County Prosecu-
tors were also running for election and would have been motivated 1o obtain a convictio;z. During
his testimony, former Grant County Prosecﬁtor Dennis V., DiBencdetto Stated that he had no po-
Titical motivation to obtain a convietion and ran unopposed in every election after he was first
elected prosecutor in 1984. On cross-examination by the Mineral County Prosecutor, Mr. Bland
was unable 1o establish why the then-Grant Covnty Prosecutor and the then-Mineral County
Prosecutor would have a political motivation to convict him when they were running unopposed
in the 2008 elections.2! Nor was Mr. Bland able to establish why his attorney, who was running
for Family Court Judge, would have a political motivation to get a eriminal defendant to piea
when the office for which he was runming was not related to eriminal cases.

Afier his testimony, the Petitioner rested. The Grant County Prosecutor, J effrey R. Rotil,
then called his predecessor, Dennis V. DiBBenedetto to the stand. Mr. DiBenedetto testified that
prior to his retirement he hiad been the Grant County Prosecutor for 28 .years, from 1984 to 2012.
During many of those years, he testified that he had prosecuted cases in which Mr, Ours repre-
sented the defendants. Mr. DiBenedetto stated that he always considered Mr. Ours a worthy op-
ponent and that he represented his clients well, including on sexual offense cases. In this particu-
lar Grant County case, Mr. DiBenedetto testified that he had no independent recollection wilether
M. Bland received his own copy of the Indictment but it was the usual practice in the county for
counsel fo receive a copy at the arraignment. Mr. DiBenedetto testified that, like Mr. Ours, he

had known Mr. Bland for years before the institution of the criminal case. The DiBenedetio chil-

2 The then-Mineral County Proseculot, Lynn A. Nelson, ran unoppoesed for an open circuit judge position.
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dren also attended school with Mr. Bland and Mr. DiBenedetto ki-IBW him personally due to this
connection. Mr DiBenedetto testified that he had spoken to Mr. Bland on many occasions prior
{o the ctiminal case and that he noticed no change in behavior or demeanor fiom those times
through the undexlying Grant County criminal case. Mr. DiBenedetio stated that during the plea
hearing, Mr. Bland appeared to understand the plea and sentencing process and undetstood the
plea agreement he had entered into. From this, Mr. DiBenedetto expressed the opinion that there

was 10 Teason to Tequest a competency cvaluation of the Petitioner. Mr. DiBenedetto stated that,

was any indication one might be needed.

Mz. DiBenedetto’s testimony then pivoted to the underlying Grant County criminal case.
He testified that the State’s evidence included Rule 404(b) evidence regarding the acts involved
in the Mineral County case and a confession that a then-fellow inmate of the Petitioner’s stated
that the Petitioner made to him. while in custody. He testified that he never considered the possi-
bility of probation for Mr. Bland and that the intent of the plea agreement was for Mr. Bland to
" gerve his senience in prison. Although he couldn’t recall on cross-examination how many ;_)lea
offers were made to the Petitioner, both he and the Mineral County Prosecutor had a timeframe
in mind for the term of incarceration for M. Bland to serve, which was to allow the minor vie-
tims io erow to adulthood and to allow the minor victims to process the impact of the sexual
abuse and inappropriate behavior of the Petitioner.

The State, both the Grant County Prosecuting Attorney and the Mineral County Prosecut-
ing Attorney, then rested their case.

The Petitioner’s counsel next presented his argument to the Court. Counsel argoed that

because trial counsel found this case to be overwhelming, he failed to take steps thaf a reasona-
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bly prodent attorney would have taken, namely to hire a private investigator, interview witnesses,
request a competency evaluation, request evaluations of the minrors, and request a taint hearing to
determine if the children’s testimony was unnccessarily suggestive. Petifioner’s counsel request-
ed that the Court allow Mz, Bland to withdrawn his Afford pleas, vacate the sentences, and order
new trials.

Both the Grant County and Minetal County Prosecuting Atorneys opposed the Petition-
er’s request and presenied argument. They both argued that trial counse} argued reasonably in
this matter, that he had taken some of the steps alleged by the Petitioner that he did not take, and
that there was no reasonable cause fo doubt the Petitioner’s competency aﬁd request an evalua-
tion. The Mineral County Prosecuting Attorney argued that trial counsel would have a better un-
derstanding of the Petitioner’s mental statc than most due to his prior acquaintance of many
years with the Petitioner and that Mr. Ours did speak with the Petitioner’s treaiing psychiatrist,

who advised that there was not a good argument regarding any type of incorupetency.

Legal Background

Tn habeas cases, the Petitioner must prove his claims by a preponderance of the evidence.

State ex rel. Richey v. Hill, 216 W.Va. 155, 163, 603 S.E.2d 177, 185 (2004). The Petitioner as-

serts two arguments: (1} that his pleas were not voluntarily and intelli gently made; and (2) that

he received ineffective assistance of counsel.
The Petitioner’s claim of ineffective assistance of counsel is governed by the Strickland
test: was (1) counsel’s performance deficient under an objective standard of reasenableness; and

() was there was reasonable probability that, but for counsel’s unprofessional errors, the result '
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of the proceedings would have been different. Syl Pt. 1, State ex rel. Strogan v. Trent, 196
W.Va. 148, 469 S.E.2d 7 (1996). Cotmsel’s performance is strongly presumed to be reasonable.

“A defendant seeking to rebut this strong presumption of effectiveness bears a difficult
burden because constitutional acceptable performance is not defined narrowly and encompasses
a “wide range.’ The test of effectiveness has little or nothing to do with what the bes/ lawyers
would have done. Nor is the test even what most good lawyers would have done. We only ask
whether a reasonable lawyer would have acted, under the circumstances, as defense counsel aci-
ed in the case at issue. We are not interested in grading lawyers’ performances; we ate interested
in whether the adversarial process at the time, in fact, worked adequately.”

State v. Frye, 221 W.Va. 154, 158, 650 S.E.2d 574, 578 (2000).

Due process requires that a guilly plea be voiuntaly, knowing and intelligent. A puilty
plea based on competent advice of counsel represents a serious admission of factual goilt, and
where an adequate record is made to show it was voluntarity and intelligently entered, it will not

be set aside.? Syl. Pt. 3, State ex rel. Burton v. Whyte, 163 W.Va. 276, 256 8.E.2d 424 (1979).

Before a guilty plea will be set aside based on the fact that the defendant was incompetently ad-
vised, it must be shown that (1) counsel did act incompetently; (2) the incompetency must relate
to a matter which would have substantially affected the.fact-ﬂnding process if the case had pro-
ceeded to trial; and (3) the guilty plea must have been motivated by the exror. Syl. Pt. 3, State v,
Sims, 162 W.Va. 212, 248 S.E.2d §34 (1978). The Petitioner bears the burden to proofto
demonstrate that his plea was not voluniary, knowing, and intelligent ﬁnder a fotality of the cii-

cumstances. Syl. Pt. 3, Potter v. Mohn, 163 W.Va. 474, 256 8.E.2d 763 (1979).

22 The Court notes that Mr. Bland entered an Alford plea, which allowed him to maintain his innocence.
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Discussion

In his various filings, Mr. Bland has asserted his innocence. He has also asserted various
explanations for how the child pornography appeared mn his possession. At fimes, he has claimed
that the minor victims must have had the pormography,” an unspecified ex-girlftiend planted the
pornography,z" and law enforcement planted the 1::0mog;f,r::q:)hy.2S As to why the three Mineral
County children provideci statements that he sexually abused them, exposed them to poinogra-
phy, asked them to pose nude for a web cam, and conducted himself in a sexually _explicit man-
ner around them, Mr. Bland stated that they made up the allegations becanse he stopped provid-
ing them with gifts and money. As to A.K., the mivor in the Grant County case, he stated it was |
because he could no longer afford to keep custody of him ?® During his testimony at the omnibus
evidentiary hearing, the essence of Mr. Bland;s testimony regarding his attorney’s performance
was that Mr, Ours entirely failed to follow any of Mr. Blapd’s requests or act in his defe;nse at

all. The Court finds Mr. Bland’s testimony wholly without credibility.

1 Ineffective Assistance of Connsel

‘The Petitioner has alleged that by failing to interview witnesses, request 8 competency
hearing, and request a taint hearing, his trial counsel’s advocacy amounted to ineffective assis-
tance of qounsel. As previously discussed above, not only mmst the Petitioner prove by a prepon-
derance of evidence that his trial counsel was ineffective by an objective standard, he must also
prove that there is a reasonable probability that had he received effective assistance the out result

of the proceedings would have been different, Howeves, Petitioner has not asserted in any of his

2 Gep Mr. Bland’s November 18, 2006 Statement, attached to the Mineral County Police Report.

* See Second Supplement in Support on Petition for Writ of Habeas Corpus, filed July 12, 2010, p. 4.
2% Mr. Bland testified to this at the August4, 2015, omnibus evidentiary hearing.

26 por Mr. Bland’s festimony at the August 4, 2015, omnibus evidentiary hearing.
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filings or during argument at the August 4, 2015, omnibus cvidentiary hearing that the cufcome
of the matter would have been different had trial counsel tak_en the steps that the Petitioner al-
leged he did not. Furthermore, Mr. Bland was facing a period of incarceration of .up to 192 years
in the penitentiary if convicied of every offen ;.se in the Minetal Connty Indictment and a period of
incarceration of not less than 750 years and not more than 1650 yeats if convicted of every of-
fense in thie Grant County Indictment. Tnstead, trial counsel obtained for Mr. Bland a plea .agree-
ment that allow Mr. Bland to appear before the parole board after 25 years of incarcgration
would discharge his sentence after approximately 42 14 years of incarceration, Although Mr.
Bland would be aged approximately 55 years old at the time he would be eligible for parele and
approximately 72 % before his sentence would have been discharged, this plea agreement would
allow him to spend at least part of his life outside of a penitentiary. Had Mr. Bland been convict-
ed by a jury of every offense in the two Indictments, and faced trial on the remaining Hardy

County charges, he was certain to die in prison.

A. Failure -to Interview Witmesses

The Petitioner a]lgges that his trial counsel failed to interview three individuals, namely
Kevin Crites, Joseph Crites, and Jesse Crites, who he described as both fact and character wit-
nesses. Petitioner did not identify what facts these individuals possessed or their anticipated tes-
iimony had the cases procecded to trial. However, trial counsel, Mr. Ours, testified that he did
interview witnesses identified by the Petitioner and that these witnesses would have been charac-
ter witnesses. Although Mr. Ours’s memory was hampered by the passage of time and lack of
file to review, it appears that he did interview at Ieast some of the potential witues;ses requested

by the Petitioner. The Petitioner has failed to prove what exactly these witnesses’ anticipated tes-
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timony would have been or how that festimony would have affected the outcome of the case, if'it
would have affected the outcome at all. Without knowing what the substance of the individuals’
expected testimony, there is no way to defermine the testimony’s possible effect on a jury. Given
the strength of the State’s case against the Petitioner, the mere fact that there may have been wit-
nesses that Petitioner’s counsel did not interview (which is disputed by trial counsel), even if

their testimony was known, it may not have changed the tenor of the case. The Petitioner has not

‘met either prong of the Strickland test: that trial counsel actually failed to interview the witnesses

or that interviewing the witnesses would have changed the result of the proceedings.

B. Failure to Request Cﬂ;npetency Hearing

The Petitioner alleges that his trial counsel’s performance was ineffective because he
failed to request a competency hearing. The Petitioner states that he suffered a nervous break-
down in 2005. The Petitioner also asserts that he “begged” his trial counsel, Mr. Ours, to speak
with Dr. Eagle, the Petitioner’s psychiatrist.

West Virginia Code § 27-6A-2(a) states that a competency svaluation should be granted
if there is reasonable cause to believe that the defendant is incompetent or suffers from sufficient
mental problems {o raise an issne of criminal responsibility ot dimipished capacity. (emphasis
added.)

1t is undisputed that trial counsel did not request a competency hearing. However, trial
counsel testified at the omnibus evidentiary hearing that he did speak to the Petitioner’s psychia-
irist regarding the Petitioner’s mental health and competency defe‘nses. M. Ours stated that the
psychiatrist informed him that Mr. Bland was not incompetent and that, in his professional opin-

ion, a criminal responsibility or diminished capacity defense would not apply to Mr. Bland. Fur-
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thermore, trial counsel and fthe former Grant County Prosecuting Attorney both testified that they
had ¥mown M. Bland since he was young and that he did not exhibit any changes in behavior or
demeanor that would have led them to have congerns about Mr. Bland’s competency or mental
status.”” A 1eview of the sentencing hearing transcripis does not reveal any obvious competency
issues, Mr. Bland appears io have understopd the proceedings, answered questions appmp-ri ately,
and generally t6 have been attuned to his surroundings. Mr. Bland did not exhibit any unusuat
behaviors throughout the cases, from May 2007 throu gh Maich 2008, ample time for counsel and
courl personnel to take ﬂoﬁce of M, Bland’s behavior.

Although it is undisputed that a compefency hearing was not soughf, the Petitioner has
not established that there was reasonable cause to do so. At his request, his attorney spoke with
his psychiatrist and was advised that a competency defense was not applicable. Thus, there was
no reasonable cause to request a competency hearing and trial counsel’s performance was not
deficient under the first prong of Strickland. Further, the Petitioner has not introduced testimony
from his psychiatrist or any medical records from ﬁis psychiafiist that he was incompetent or that
his mental ;s.tate was sufficiently impaired to assert a competency defense. The Petitioner has not
pointed fo any specific acté or testimony of his that would demonstrate that he was not compefent
in March 2008, Noz has he presented any evidence that the use of the anti-depressant Lexapro,
which he was taking at the time of the plea hearings, would impair his ability to. understand the
proceedings or render him incompetent. Even had the failure to request a competency hearing
been ineffective assistance of counsel, the Petitioner has not met the burden of the second prong
of the Strickland test; that had counsel requested a competency hearing, he would have been

found incompetent and would not have entered the pleas in March 2008,

27 As discussed previously, Mr. Bland admitted that both Icial counsel, John G. Ours, and the then-Grant County
Proseouting Attorney, Dennis V. DiBeuedetto, had known him from a young age.
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C. Failure to Request Taint Hearing
Although the Petitioner did not mention the issue of a taint hearing in any of his filings, a
good portion of the omnibus evidentiary hearing was dedicated to the topic.?® Petitioner argues
that his trial counsel’s failure to request a taint hearing on the child victims’ statements priot to
the eniry of his pleas in March 2008 amounted fo ineffective assistance of counsel. Trial counsel
did not dispute that he did not request a taint hearing. The Petitioner has not argued, however,
that the inferviews with the child victims wére unduly suggestive, that the child victims were

coached, or that improper interview procedures to-ok place.

The West Virginia Supreme Court of Appeals specifically rejected the argument that pre-
tria] taint hearings should be held as a matter- of toutine in cases involving sexual abuse victims.
See State v. Smith, 225, W.Va. 706, 714, 696 S.2d 8, 16 (2010). The Supreme Court staicd

“requiring circuit court to hold pretrial taint hearings in every case involving a sexual
abuse victims would necessarily lead 1o a host of new issues on appeal and would more than
likely become an abused discovery tool for a defendant accused of such a erime. |. . .] We see no
yeason to subject victims of sexual abuse to a new and unnecessary layer of interrogation that is
unlikely o yield any positive results. Sexual abuse victims are often children who are more like-
ly to experience short-term and long-term consequences such as behavioral problems; social
withdrawal; personality and/or substance abuse disorders; depression; and other psychiatric prob
lems. Questions surround the technique of inferviewers can properly and adequately be dealt
with during cross-examination at fvial [. ..J" Id.

Because taint hearings are not require-d in sexual offenses cases, trial counsel’s failure to
request a taint hearing cannot have automatically constituted an ineffective assistance of counsel.
The Petitioner has not advanced any arguments beyond the simple assertion that a failure to re-
guest a taint hearing is ineffective assistance. The Petitioner has not pointed to interview ques-

tions that are arguably suggestive or asseried that law enforcement used improper interview

78 The Court disapproves of this issue suddenly appearing at the evidentiary heaing after several years of filings.
Susprise arguments make the Court’s work in assessing and efficiently dealing with cases more difficult and ic mn-
fair to opposing counsel wha cannot prepare for issues that have not been raised in filings. Nevertheless, out of an
abimdance of cantion and to atternpt fo deal with all issues in one case, the Conrt is ruling on the argument.
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techniques. The only evidence regarding whether a taint hearing was merited came fiom trial
counsel’s testimony. Trial counsel testified that he took sieps to establish whether the victims
wete credible, by reviewing the discovery and interviewing some of the victims, whom he found
credible,

The Petitioner bears the burden of proof in this matter and does not present any evidence

or argument that had a taint hearing been requested, it would have (or should have) been granted,

. or that a taint hearing would have had any bearing on the ultireate disposition of Mr. Bland’s

criminal cases. There is nothing to suggest that the irial courts would have done anything other
than let the interview techniques be subject to cross-gxamination at ttial per State v. Smith, Thus,
this Court cannot even find a taint hearing would have been granted if it had been requested, let
alone that the Court would have excluded the victims® testimony in such a hearing. As a matter
of law, trial counsel’s failure to request a taint hearing was not deficient under an objective
standard of reasonableness, as set fortﬁ in the first prong of Strickland, and, under the second

prong of Strickland, there is nothing to suggest that had a taint hearing been requested that there

was a reasonable probability that the result of the proceedings would have been different.

D. Failure to Request Evaluations of the Vietims

The Pelitioner states that his trial counsel did not request the Court to obtain evaluations

. of the minor victims. The Petitioner did not assert this ground in his brief but argied it at the

omnibus evidentiary hearing.” Petitioner did not asset what he expected the psychological eval-

uations would have revealed had they been granted or how it would have changed the outcome

of the case.

® Again, the Court expresses fls disapproval of a surprise argument at the omnibus hearing, for the reasons dis-
cussed in Fooinote 28, supra.
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Tt is not typical practice in the 21st Judicial Circuit to order evaluations of juveniles as a
matter of routine. Like the West Virginia Suprexpe Court Appeals in State v. Smith, this Conrt
sees “no reason o subject victims of sexual abuse to a new and unnecessary layer of interroga-
tion that is unlikely to yield any. positive results.” The juveniles were interviewed by law en-
forcement, defense counsel, and a psychologist to determine whether they should testify in the
courtroom in front of the Petitioner at tujal. Had trial counsel requested evatuations of the vic-
tims, the request would likely have bsen denied.

Nevertheless, A K. underwent psychological evaluations as part of a Child Protective
Services investigation. The Cowrt reviewed the entire CPS file in camera, inchuding the the eval-
ugtions, and relcased a sommary of the evaluation’s contents to counsel. M. Bland was aware of

this summary, as he attached it to pro se Third Supplement in Support on Petition for a Writ of

Habeas Corpus. Mr. Bland and his counsel undoubtedly took these evaluations info consideration
in weighing the merits of the case and determining whether to accepta plea offer. The only evi-
dence ;[hat an evaluation of the victims would make any difference is Mr. Bland’s statement that
one of the victims (who he did not specify by name) is a pathological liar. Even had evaluations
been conducte& of all the victims, there is nothing to suggest that the evaluations would have
turned the tables in the cases, especially given the overwhelming evidence, With the number of
children, especially two separate sets of victims who it does not éppear knew each other, it is un-
likely that each child was a pathological liar and that evalvations would have led to a different

result in either the ples negotiations or trial, as required by Strickland.
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K. Trial Counsel’s Lack of Preparation
. 'Mr. Bland asserts that his counsel did not adequately prepare the case for trial, only spoke
with him abc;ut the plea agreements shortly before the March 14, 2008, Grant Cmmt-y plea hear-
ing, and did not adequately prepare Mr. Bland to enter a plea. This evidence is contradicted by
the record and Mr. Bland’s own testimony at the March 14, 2008 hearing. Trial counsel repre-
sented the Petitioner from at least March 2007, when Mr. Bland canceled an interview with Jaw
enforcement on the advice of counsel, until March 2008.

M, Ours filed suppression motions and argued these at the suppression hearings in bath
countics. In Grant County, he sought the CPS records of ;che vicﬁm and obtained the trial court’s
summary of the evaluations that were relevant to the Grant County sexual abuse case. He en-
gaged in weeks of plea negotiations with three prosecutors in two jndicial circuits, He followed
the Petitioner’s requests to speak with wiinesses. He considered competency defenses and spoke
to the Pefitioner’s psychiatrist to investigate these defenses. The case pro ceeded as far in Grant
County as to file pre-frial memoranda and prepare for frial. Uliimately, as Mr. Bland admitted

dnring the March 14, 2008, plea and sentencing hearing, the “evidence that is overwhelming that

John and I both feel thai is incapable of taking on.” March 14, 2008, Hearing Transctipt, p. 34.
Furthermore, Mr, Bland testified at the March 14, 2008, hearing that a plea deal had been
circulating for weeks and that his trial counsel spoke with him about the plea agreement on
March 9, 2008, and March 13, 2008, and again before the Grant County plea hearing com-
menced. Mr. Bland’s own {estimony completely contradicts the claim that trial counsel only

spoke with him about the plea agreement for a few minutes before the plea hearing.
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F. Failure to Hire Priva té Investigator

The Petitioner also argued that tiial counsel’s failure to hire a private investigator to in-
vestigate the undeﬂying facts constituted ineffective assistance of counsel. At the omnibus evi- -
dentiary hearing, irial counsel stated th_at he has hired private investigators in the past, when they
have been available, but that he has typically been disappqinted in their results and prefers to
conduct some investigatory work himself. This included speaking with at least some of the po-
tential witnesses offered by the Peiitioner, speaking with the Petitioner’s psychiatrist, and infer-
viewing some of the victims in the criminal case. Even if the failure to hire a private investigator
was an ineffective assistance of counsel, the Petitioner has not demonstrated that hiring a privaie
investigator woulci have made a dcménstrable difference in the result of the proceedings. He has
not identified any wiinesses, testimony, or evidence that could have gained him the upper hand

in plea bargaining or would have exonerated him at teial.

H. Involuntary Plea

The Petitioner, Mr. Bland, asserts that his plea was nof voluntarily and intelligently made
and argues that his trial counsel only met with him about the plea agreement a few minutes be-
fore the plea hearing, trial counsel told him that he would receive probation, and generally did
not preﬁare him for trial or the plea. M. Bland’s assertions are entively contradicted by the rec-
otd. In addition, Mr. Bland argued at the ommibus evidentiaty hearing that he did not remember
either the plea and sentencing hearing in Grant County or the one in Mineral County and opined
that this is because of the prescription medication he was taking.

Tn order for a trial court to ascertain whether a plea was voluntarily and intelligently giv-

en, the trial court is to advise “the defendant of the numerous constitutional rights he waives by
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pleading guilfy, [recite] the terms of the plea agreement and should assure itself that there is no
coercion ot unduc pressure on the defendant fo enter a plea. Finally, the trial coutt should inquire
about the defendant's education, his history of mental illness or drug abuse, and whether he has
had"én opportunity to consuit with fiiends and relafives before making his decision to plead

guilty.” Duncil v. Kaufiman, 183 W.Va. 175, 180, 394 S.E.2d 870, 875 (1990) (citing Call v.

McKenzie, 159 W.Va. 191, 220 S.E.2d 665 (1975))

M. Bland does not argue that the Court’s Rule 11 colloquy was defective. Both trial
courts conducted such a colloguy during the plea and sentencing hearings. During that colloquy,
M. Bland stated that the preséription drug he was taking at the time, Lexapro, did not iI:ﬂp'dl'l‘ his
judgment, that he understand the plea and possible sentencing consequences, gave a detailed de-
scription of his education and employment history, and his opportunity to consult with family
regarding the plea agreement. Furthermore, Mr. Bland evinced an understanding of the plea
agreement and sentencing, He knew that he would appear before the parole board after twenty-
five years of Iiis incarceration and would discharge his sentence after approximately forty-two
years. Tt is clear from his testimony and answers at the plea and sentencing hearings that Mr.
Biland was in full command of his faculties. Mr. Bland nowh argués that he does not remember the
hearings at all and blames taking Lexapro. Yet he cannot explain his cogency during these plea
hearings and has presented no evidence that an antidepressa_nt would cause a temporary blanket
of amnesia. This argument is also unconvincing because Mr. Bland claimed to remember in de-
tail his conversation with his trial counsel.thraughout the pendency of the criminal cases yet
claims no memory whatsoever of the plea heatings. Furthermore, the Petitioner has not met the

burden that he was incompetently advised and the Court has found that trial counsel provided

competent assistance.
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HI. Pro Se Grounds for Writ of Habeas Corpus

The Petitioner asserted numerous other grounds for habeas relief in his pro se filings,
which counsel ostensibly incorporated by reference into the Second and Third Amended Peti-
tions. However, he presented no argument on those other grounds at the omnibus e\;identiary
hearings. As the West Virginia Supreme Court has noted on many occasions, “[a] skeletal “ar-
gﬁment,’ really nothing more than an assertion, does not preserve a claim; judges are not like
pigs, hunting for truffles buried in briefs.” Stc;zlte v. Harris, 226 W.Va. 471, 476, 702 S.E.2d 603,
608 (2010) (quoting State v. Day, 225 W.Va. 794, 806 n. 21, 696 S.E.2d 310, 322 n. 21 (2010)).
Out of an abundance of precaution, the Court will address those claims briefly.

Many of the grounds Mr. Bland asserted in his pro se petitions, namely the original Peti-
tion for Writ of Habeas Corpus filed on July 10, 2009, Second Supplement on July 12, 2010, and
Third Supplement on August 6, 2010, are duplicative. This Court, therefore, is consolidating the

grounds listed in those petitions that have not already been addressed and addressing each in

tuen.

A, Trial Counsel’s Unprofessional Errors
The Petitioner argued in his July 2009 Petition that trial counsel committed numerous
“anprofessional errors” but does not specify what those errors were. Presumably these are the
errors already discussed in this Order, as well as more specific alleged deficiencies, which are
discussed below. Without specific factual allegationis on which to rule, the Court cannot deter-

mine that validity of this claim.
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B. Trial Counsel’s Deficient Argument Regarding Pre-Trial Motions

In his July 2009 Petition, the Petitioner argues that trial counsel was ineffective because
he presented deficient suppression arguments. Presumably this pertains to the search warrant for
the Petitioner’s Mineral County apaftment and the Petitioner’s statement to Sgt. Droppleman of
the Keyser Detachment of the West Virginia State Police. Both courts held suppression heatings
in the cases, on June 28, 2007, in Mineral County and on July 26, 2007, in Grant County. The
search warrant execuied on the Pelitioner’s Mineral County apartment was based entirely on the
evidence given by the victims and their parents, after one of the victims disclosed some of the
Petitiones’s inappropriate acts. A re-visitation of the search warrant reveals that law enforcement
had adequate grounds for probable cavse and searching the Petitioner’s apartment, the scene of
the Mineral County charges. I ikewise, a review of the Petitioner’s statemnent reveals no sap-
pressible issues. The Petitioner gave a non-custodial statement the day that his apartment was
searched an& when he was not under arrest, which essentially denied the victims® allegations.
Later, when he was under atrest, the Petitioner asked for the lead investigating officer and indi-
cated he wanted to give a statement. Mr, Bland was mirandized and began filling out a Miranda
Rights Waiver form. Mr. Bland changed his mind while reviewing the form, however, and he did
not give a statement. Tria} counsel’s arguments were not deficient inasmuch as there were no
constitutional violations, meaning that no argument, no matier how high-flown or persuasive,

would have permitted the trial courts o suppress the evidence.
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C. Trial Cou‘nsel’s Failure to Move Court to Inspect Sealed Medical & Mental
Health Records of Alleged -Mjnor Victims & Failure fo Obtain DHHR Records

In his July 2009 Petition and August 2010 Third Supplement, the Petitioner argues that
his trial counsel failed to move the trial court to inspect the sealed medical and other records of
the alleged minérs victims. It is not immediately apparent from the record but it dogs not appear
that the Mineral County victims had any medical or mental health records fo disclose.>® On the
other hand, A.X. was the subject of a CPS investigation and did undergo two psychological ex-
aminations. After a motion filed by the Petitioner’s counsel and hearing on the-recoui, the CPS
file and psychological were provided to the Cowrt ircamera by the West Virginia DHHR. After
reviewing the records, the Court prepared a summary of the relevant records, which was provid-
ed o the Petitioner’s trial counsel. Becanse the victim’s mother, not the Petitionet, was the focus -
of the CPS investigation, the Court prepared the summary that identified the portions of the
DHHR file 1elevant to the criminal cases. The Petitioner had a copy of this surnmary because he

aftached it to his Third Supplement in Support on Petition for a Writ of Habeas Corpus. Thus,

this ground is meritless, as trial counsel did request the records and obtained the Court’s sum-

mary of the relevaut portions of the DHHR file.

D. W.Va, Code §§ 61-8A-2 and 61-8A-4 do not apply to the Petitioner’s actions.
The Petitioner argues that the W.Va, Code § 61-8A-2 (Distribution and Display ef Ob-
scene Material to a Minor) and § 61-8A-4 (Use of Obscene Matter with Infent to Seduce a Mi-

no1) do not apply to the acts alteged in the Mineral County Indictment.

30 The Mineral County victims were nof subjected to sexual offenses that a forensic examination would reveal.
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With W.Va. Code § 61-8A-2, the Distribuiion and Display of Obscene Material to a Mi-
nor, Mr. Bland argues that because he “is accused of displaying the matier in the privacy of his
own home and not to the general public” and that “these statutes do not limit private displays!”
to minors. Petition for Whit of Habeas Corpus Subjiciendum, p. 10 (emphasis in original). W.Va.
Code § 61-8A-2(a) reads “Any adult, with knowledge of the character of the matter, who know-
ingly and intentionally distributes, offers to distribute, or displays to a minor any obscene matter,
is guilty of a felony.” “Display, as defined by W.Va. Code § 61-8A~1(d), “means to show, exhib-
it or expose matter, in a manner visible fo general ot invited public, including minors.” The mi-
nots were patt of an invited public fo Mr, Bland’s home where they viewed the obscene material.
In the statute’s context “invited public” means members of the public that Mr. Bland invited to
his home to view the pornographic material. Merely presenting the material in the privacy of his
apartment did not render his actions legal.

Mr. Bland further argues that the term “material” is unconstitutionally vague. As “materi-
al” does not appear in the language of the statute, the Court assumes that Mr. Bland is referring
to the term. “matter,” which is in the statute, “Matter™ is defined by W.VA. Code § 61-8A-1(1) as

“any visual, audio, or physical item, article, production transmission, publication, exhibi-
tion, or live performance, or reproduction thereof, including any two- or three- dimensional visu-
al or written material, film, picture, drawing, video, graphic, or computer generated or repro-
duced image; or any book, magazine, newspaper or other visual or written materiai; or any mo-
tion picture or other pictorial representation; or any statue or other figure; or any recording, tran-
scription, or mechanical, chemical, or elecirical reprodaction; or any other articles, video laser
disc, computer hardware and software, or computer generated images or message recording,
franscription, or object, or any public or commercial live exhibition performed for consideration
or before an audience of one or more.”

'The definition of “matter” within the statute specifically outlines what is included in the

term “matter.” Because of the specific definition, the term is not unconstitutionally vague.
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. K. The Unconstitutionality of the W.Va. Code § 61-8C-3
The Petitioner argues that the W.Va. Code § 61-8C-3, prohibiting the possession, distri-
bution and display of material “visually portraying minors in sexually explicit conduet” is un-

constitutional under Asheroft v, Eree Speech Coalition, 535 U.S. 234 (2002). The United States

Supreme Court, in Asheroft v. Free Speech Coalition, struck down. the provisions of the federal

Child Pornography Prevention Act of 1996 that prohibited the possession of material that “ap-

| peared fo be” minots in sexuali-y explicit conduct as being constitntionally overbroad. Thé W.Va
Code § 61-8C-3 only criminalizes the possession of material that depicts actual minors, contrary
the federal statute, which criminalized the possession of materials that appeared to depict minors,
even if the individuals portrayed were adults. Becaﬁse the West Virginia statute does not prohibit
material depieting adults in sexually explicit conduct, even if the adults appear to be the age of

minoss, it is constitutional under the case cited by the Petitioner.

F. Lack of Jurisdiction m Mineral County

Beyond a base assertion that the Mineral County frial court lacked jurisdiction, the Peti-
tioner has not shown that jurisdiction was lacking. The crimes occwrred in Mineral County,
where the Petitioner was living at the time the investigation began, and the victims were Mineral

County residents living in the same apartment complex in which the Petitioner resided.

(. The State’s Failure to Disclose Exculpatory Evidence
M. Bland argues that the Siate failed to disclose that “the state police officer who inter-

viewed the purported juvenile- minor have been different.” Petition for Writ of Habeas Corpus

Subjiciendum, p. 12. The Court has reviewed the statements of each juvenile and the lead inves-
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tigating ofﬁc;er, Sgt. .M. Droppleman, conducted the interviews of each of the juvenile victims,
Sgt. Droppleman also conducted the Petitionet’s statoment, oversaw the search, and testified at
the suppression hearings. The Petitioner’s claim is both wrong in that the same officer conducted
the statements and that is it non-exculpatory.

Me. Bland also claims that the S‘t;itc withheld exculpatory evidence because it knew the

juveniles’ allegations were false. Petition for Writ of Habeas Corpus Subjiciendum, p. 13. The

State clearly believed that the juveniles’ allegations were true and the Pelitioner has presented no

evidence fo show that the juveniles allegations were, in fact, false.

H. The Illegal Statement taken from the Petitioner
During the course of the investigation, Sgt. Droppleman of the West Virginia State Police
took a statement from the Petitioner during the search on the Petitioner’s apattment on Novem-
ber 18, 2006. Mr. Bland was not under arrest nor was he in custody. Mr. Bland argues in his
original pro se Petition, that on March 23, 2007, when the Petitioner was arrested, Sgt. Dropple-
man “made Petitioner sign a piece of paper and inifial it while in custody, but only afier he had
guestioned Petitioner and obtained incriminating statements in violation of his Miranda Rights.”

Petition for Writ of Habeas Corpus Subjiciendum, p. 17. However, the discovery reveals that the

Petitioner did not give a statement on March 23; 2007, Instead, Mr, Bland initially wanted to
give a statement but changed his mind after beginning to fill out the Miranda Rights Waiver
form, Thus, the waiver form was not completely executed and Mr. Bland did not give a state-

ment on that date or subsequently, Constitutional violations did not occur on either occasion.
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1. Excessive and Disproportionate Senfence in Grant County
M. Bland was sentenced to an aggregate term of not less than thitty-five (35) nor more
than eighty-five (85) years on the Grant County charges. Mr. Bland cites the case of State v.
Eden, 163 W.Va, 370, 256 S.E.2d 868 {1979), to argue that the Grant County sentence was ¢x-
cessive. State v. Eden stands for the proposition that when a Defendant is convicted following a
successful appeal the trial court cannot impose a sentence higher than the original sentence. Id at

384, 867. The Petitioner has not been convicted following a successful appeal nor has he been

resentenced. State v. Eden does not apply.

J. Conflict of Interest
The Petitioner argues that Fudge Frye, who handled the Mineral County case, had a con-
flict of interest due to unspecified “dealings” between the Frye and Bland family. Second Sup-

plement in Support on Petition for a Writ of Habeas Corpus, Ground Three, p. 2. In Ground Sev-

en, p. 3, of the Second Supplement, Mr. Bland states that Judge Frye had business dealings with
the Petitioner’s family between 1972 and 1974. The Petitioner also states that his grandfather
was friends with Judge Frye. The Petitioner does not specify what those dealings were or how a
conflict would have arisen because of them. Business dealings of thirly years-past, unless of an
wnusual nature, are unlikely to generate a conflict with a family member’s criminal case. In a
small town, it is nearly inevitable for individuals in the court system to not have any sort of con-
nection with criminal defendants, as this case well attests, given trial counsel and the Grant
County Prosecutor’s familiarity with the Petitioner. Further, if anything, a friendship between

Judge Frye and the Petitioner’s grandfather would have inured to the Petitioner’s benefit.
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The Petitioner does not argue that he has a conflict with the judge who presided over the

Grant County case and does not argue that any perceived conflict of interest would have affected

the outcome of the Grant County case.

K. Failure to Obtain DNA Evidence

The Petitioner ﬁgues that DNA evidence could clear his name in Ground Five of his
Second Supplement in Support on Petition for Wiit of Habeas Corpus, p. 4. The Petitioner argoes
that DNA evidence was not disclosed in discovery, which is correct. A review of the police re-
ports do not reveal that amy DNA evidence was taken during the investigation or would have
been available at all. Many of the crimes, namely Possession of Material Depiciing Minors in a
Sexually Explicit Manner, would not likely have yielded any DNA evidence. The crimes in
which DNA evidence would have been availabls had largely taken place before the late-2006
investigation began and any DNA evidence was likely destroyed or unavailable. Thus, a failure

of either the State or Defense counsel to obtain DNA evidence would have had no bearing on the -

criminal cases.

L. Infentional Acis of Fellow Regional Jail Inmate
The infentional acts to which the Petitioner reférs are that an iamate stole his legal docu-

ments and offering to give a statement against him. Second Supplement in Support on Petition

for a Writ of Habeas Corpus, Ground Six, p. 4. This inmate, Arthur Allen, was subpoenaed to

appear at the Petitioner’s Grant County trial and his testimony was expected to consist of a con-
versation Mr. Allen had with the Petitioner where the Petitioner confessed to commitiing the

ciimes subject to the criminal cases. The trial courts had no control over fhe actions of fellow
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set at $100,000.00 cash only.?" Jail Coromitment Order, March 24, 2007, The Circuit Court con-

tinued this bond at Mr. Bland’s arraignment. Arraignment Order, May 11, 2007.

When the Petitioner was arrested and brought before a Magistrate in Grant County, his

bond was initially set at $650,000.00 cash or bondsman. Initial Rights Statement, March 24,
2007. By the time the Magistrate Court case was transferred to Civeuit Court, the bond had been

reduced to $10,000.00 cash, Magistrate Court Case History, April 17, 2007. When Mr. Bland

was aitaigned in Grant County Circuit Court, the Couit ordered that he be held in custody, rather

than be confinued or released on bond. Arraigmment Order, July 13, 2067, Because the Grant
County Circuit Court ordered that the Petitioner be held in custody rather than seiting a bond,
trial counsel did not emr in failing to motion for a bond reduction. It is elear from the high bond

set in Mineral County angd the denial of bond in Grant Counfy that the trial courts would not have

aliowed the Petitioner to be released from custody.

Q. The Evaluations of A.K. Prove that the Pefitioner is Innocent
The Petitioner argues thaf the psychological evaluations of A.K. prove that he is totally

innocent. Third Supplement in Support on Pelition for a Writ of Habeas Corpus, Ground Two,

pp. 2-3. The Petitioner attached the Cowt’s surmary of the DHHR records pertaining to a CPS

investigation of AX., the victim in the Grant County case to his pro se Third Supplement in

Support on Petition for a Writ of Habeas Corpus. The summary attached to the Third Supple-
ment, which is attached as Exhibit__,* included descriptions of two psychological evaluations

performed on A.K. Both of these evaluations primarily dealt with issues not related to sexual

31 The Mineral County Magistrate Court History lists the bond as $1,000.00 but this is a clerical errar.
32 The Court redacted use of the minor victim’s first name and his mother’s full last name to keep his identity conti-
dential, as this habeas case is open fo the pubhc Otherwise, the underlined portions, highlighted pnrtlons, and nofes,

are those from the Petitioner.
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2008 to discuss the plea agreement and they spoke about it again on March 14, 2008, before the
hearing.™

5. Trial counscl honored the Petitioner’s requests to interview witnesses, ﬁterview the Peti-
tjoner’s treating psychiatrist, and inquire info a possible competency defense.

6. Trial counsel reviewed the discovery and pleadings with the Petitioner.

7. Trial counsel visited the Petitioner at the regional jail on eight separate occasions and ex-
changed voluminous correspondence with him.

8. Trial counsel conducted suppression hearings in both cases and sought potentially rele-
vant exculpatory evidence in the hands of the West Virginia Department of Health and Human
Resources.

9. Trial counsel succeeded in obtaining potentially exculpatory materials from the Wést
Virginia Depariment of Health and Human Resoutces for the Grant County case.

10.  Trial counsel’s failure to request a taint hearing is not an automatic ineffective assistance

of counsel, as the West Virginia Supreme Court of Appeals in State v. Smith, 225, W.Va. 706,
714, 696 S.E.2d 8, 16 (2010) specificalty rejected the argument that taint hearings must be held
in child sex abuse cases.

11.  The Petitioner authorized his trial connsel to engage in plea negotiafions.

12.  Trial counsel engaged in weeks of plea negotiations with thi'ee prosecutors in two judicial
cireuits.

13.  Trial counsel met with the Petitioner review the plea agreement on three occasious prior

to the March 14, 2008, and March 17, 2008, plea hearings.

33 Tyial counsel’s testimony and voucher corroborate these visils.
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inmates at the regional jail. Had the matter gone to trial, the Petitioner would have been able to
cross-examine Mr. Allen regarding his testimony and his reasons for testifying. There are no

constitutional violations regarding this inmate’s acts, especially as Mr. Allen was not alleged to

have been a slate aclor.

M. Frial Counsel’s Failure to Obtain Computer Expert

Mr. Bland lists as a ground the failure to obtain a computer expert. Second Supplement in

Suppozt on Petition for Writ of Habeas Corpus, Ground Fight, pp. 5-6. Law enforcement seized

the Petitioner’s computer tower during the search of the Petitioner’s apartment in Mineral Coun-
ty and sent it to the State Police Laboratory for analysis. An analysis of the computer tower was
not disclosed in discovery. According to the Mineral Couﬁty Prosecutor’s festimony at the Min-
eral County sentencing hearing and trial counsel’s testimony, the resnlis of the analysis were ye-
turned éhmﬂy before trial. No analysis or report was filed at any point and there was 10 trial ex-
hibit disclosed pertaining to the compuier towet. Because the compuier was not going fo be in-

troduced by the State at trial, it was notan ineffective assistance of counsel o fail to obtain a

computer expett.

N. Trial Cmmsel’s ¥ailure to Obtain Bond Reduction
M, Bland appears to argue that his trial counsel’s foilure to obtain a bond leductlon was

an ineffeclive assistance of counsel. See Petition for Writ of Habeas Corpus Ad-Subiiciendum,

Second Supplement in Suppoit on Pefition for Wiit of Habeas Corpus, Ground Ten, p. 6. The

Petitioner was bronght before the Mineral County Magistrate Court in March 2007 and bond was
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abﬁse, namely neglect and a possible adjustment disorder. Renee Harzis, the first evaluator noted
that A K. denied being sexually abused but discnssed that A.K. displayed strong signs of sexual
abuse, including bowel control problems, and recommended further evaluations or examinations.
AXK. did not disclose sexual abuse by the Petitioner to the second evaluator, Chanin Kennedy
either. However, AK scored 76 on the Child Sexual Behavior Inventory assessment, where a
scote of 65 or above is considered clinically significant for child sexval abuse victims. She fur-
ther noted that he displayed more sexual behavior than typical of a 10-11 year old boy, including

simulating sexual intercourse on another child and constantly touching his genitalia in private

and in public. Court’s Summary of Potentially Relevant Portions of DHHR File.

AK s initial disavowal of sexual abuse does not prove the Petitioner’s innogence, espe-
cially given that while A.K. denied at;use he displayed strong signs of sexual abuse. It is nof unu-
sual for 2 child sexual abuse victim to initially deny that they were scxually abused. Had the
matter gone to rial, trial counsel would have been able to cross-examine AK. regarding his ini-
tinl denials of sexusl abuse. As disoussed supra, the P(;titioner made the strategic decision to en-

ter a plea and forgo cross-examining AK.

AK. was one of four victims, as well. A K.’s evaluations have no bearing on the other
three victims’ expeeted testimony, the testimony of their parents, and the physical evidence
found in the Petitioner’s apartment, all of which strongly support the veracity of the Mineral

County crimes.
P. Fajlure of Trial Counsel to Take Appeal

The Petitioner did not direcily appeal his case. M. Bland merely asserts in p. 10 of this

July 2009 Petition that trial counsel did not prepare an appeal and does not assert that he request-
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ed counsel to represent him on a direct appeal of his convictions. Mr. Bland did not motion for

the appointment of counsel to represent him on an appeal at any point from March 2008 to the

present date, although he did petition for the appointment of counsel early into the habeas pro-

ceedings and was appointed counsel for that purpose. Trial counsel did not testify at the onmibus

evidentiary hearing regarding why an appeal was not taken, Nor did Mr. Bland state during his

lengthy testimony at the August 2015 evidentiary (hat he requested trial counsel to prepare an

appeal or that he was unaware of his appeal tights.

-

Findings of Faci and Conclusiens of Law

1. The Petitioner has been adequately advised of his duty to raise all habeas claims in this_

proceeding by counsel and the Court.

2. The Petitioner affirmatively waived the following grounds in the Losh List submitted

with his Second Amended Petition for Writ of Habeas Corpus:

®
(i1
(iii)
(iv)
U
(vi)
(vii)
{viii)
(ix)
x)
(xi)
(xii)
(xiil)
(xiv)
=v)

Gevi)

Indictment shows on face no offensc was committed,
Prejudicial pre-trial publicity;

Denial of right to speedy irial; '
Incapacity to stand txial doe to drug use;

Language barrier to understanding the proceedings;
Unintelligent waiver of counsel;

State’s knowing use of perjured testimony;
Ealsification of transcript by prosecutor;
Unfulfilled plea bargain;

Information in pre-sentence repott erronsous.

No preliminary hearing;

Ilegal detention prior to atraignment;

Defects in indictment;

Pre-indictment delay;

Refusal of continuance;

Refusal to subpoena witnesses;

(xvii) Prejudicial joinder of defendants;
(xviii) Lack of full public hearing;
(xix) Refusal fo turn over witness notes after witness has testified;

)

Instructions to jury;
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(xxi) Claims of prejudicial statements by trial judges;

(xxii) Claims of prejudicial statements by prosecutor;

(xxiii) Acquiital of co-defendant on same charge; '

(xxiv) Defendant’s absence from part of the proceedings; and

(xxv) Improper communications between prosecutox or witnesses and jury.

3. Although the Petitioner did not waive the following Losh List grounds, he did not present
any evidence or argument in their support in any of his numerous filings, both pro se and
by counsel, or during the omnibus hearing for the Coutt to consider and thus the Court
FINDS that he has effectively waived the following grounds:
® Mental competency at time of crime;

(i)  Denial of counsel;

(iii)  Consecutive sentences for the same transaction;

(iv) Double jeopardy;

{v) Tirepularities in arest;

(vi) Irregularities or ertors in arjaignment;

(vii) Challenge to the composition of grand jury or its procedures;

(vii) Improper venue;

(ix) Nondisclosure of Grand Jury mirmies;

(x)  Claim of incompotence at time of offense, rather than at time of trial;

(xi) Claims concerninguse of informers to convict;

(xii) Sufficiency of evidence;

(xiii) Excessive senfence; and

(xiv) Amount of time served on sentence, credit for time served.
4, The Petitioner’s testimony, riddled with inconsistencies, was inherently incredible. For
instance, he argues that trial counsel did not review the discovery with him at all j-,u-e_t admits that
he saw the viclims® statements which would have only been available when viewing the discov-
ery. Mr. Bland argucs that trial counsel did not meet with him at all prior to the Grant County
plea hearing to discuss the plea agreement yet M. Bland testified in the Grant County plea hear-
ing that a plea agreement had been circulating for weeks prior to the heating and that his trial

counsel visited him at the Potomac Highlands Regional Jail on March 9, 2008 and March 13,
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14. The Petitionet understood the complicated plea agreement, During the Grant County
plea and sentencing heating the Petitioner extemporaneously remarked that he would be cligible
for parole within 25 years of his sentence and would be discharged at approximately 42 ' years
into his sentence.

15.  From May 2007 when the Petitioner was arraigned on the Minera! County Indictment to
Match 2008 when he entered his pleas, the Petitioner did not demonstrate any behavior that
would- have given trial counsel or Court personnel reasonable cause the Pefitioner was incompe-
fent or raise the issue (.)f cﬁﬂal responsibility or a diminished capacity defense.

16.  The Petitioner’s answers and demeanor at both the Match 14, 2008, Grant County plea
and sentencitg hearing and the March 17, 2008, Mineral County plea and sentencing hearing
demonstrate that the Petitioner was competent to enter a plea and entered the pleas voluntarily.
17. At the plea hearings, the Petitioner testified that his medication, Lexapro, did not affect
his competency to enter a plea.

18.  The Petitionier has introduced no cvidence, beyond the base assertions of his own testi-
mony, that his prescription Lexapro rendered him incompetent to enter a plea in March 2008.
19. VThe Petitioner has introduced no medical or psychiatric evidence to indicate that he was
" incompetent to enter a plea in March 2008.

70.  The Petitioner®s March 2008 pleas were voluntarily and competently given in both the
Mineral County and Grant County case when viewed by a totality of the cir(:-umstaﬁccs,

21.  The Petitioner _has not proved by a preponderance of the evidence that trial connsel’s fail-
ure obtain a private investigator, request a iaint heating, request a competency evaluation of the

Petitioner would have changed the result of the proceedings.
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29, The Potitioner admitted that the evidence against him in the criminal cases was over-
whelming,

23.  The Petitioner has not met the burden of the Strickland test to prove by a preponderance
of the evidence that (1) counsel’s performance was deficient under an objective standard of rea-
sonableness; and (2) there was 1easonable probability that, but for counsel’s unprofessional er-
rors, the result of the praceedings would have been different,

24.  Trial counsel acted competently and provided the Petitioner with effective assistance.
25.  Any ineffective assistance of counsel did not change the oulcomes of the proceedings.
26. The Petitioner’s grounds in his pro se petitions are meritless, as discussed above, and ha-

beas counsel did not address those grounds in his filings or during the omuibus evidentiary hear-

ing.

CONCLUSION

Mr, Bland faced ’;l period of incarceration of up o 192 years in the penitentiary if con-
victed of every offense in t_he Mineral County Tndictment and a period of incarceration of not less
than 750 years and not more than 1650 years if convicted of every offense in the Grant County
Indictment. Instead, trial counsel obtained a plea agreement that allows Mr. Bland to appear bé—
fore the parole board after 25 years of incarceration and to discharge his sentence after approxi-
mately 42 Y% years of incarceration. Although Mr. Bland will be aged approximately 55 years old
at the fime he is eligible for parole and approximately 72 %2 before his sentence will be dis-
charged, this plea agreement will likely allow him to spend at least part éf his life outside of a
penitentiary’s walls. Had Mr. Bland been convicted by 2 jury of every offense in the two Indict-

ments, and faced frial on the remaining Hardy County charges, he was certain fo die in prison.
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Mr. Bland was hucky to be given such a plea agreement given the disturbing nature of the
offenses in which he was targeting vulnesable children, from age nine to fourieen, the number of
victims, and the fact that his offenses occurred in thres counties and two judicial circuits. The
Petitioner owes this outcome o his trial counsel, John G. Ouss, who zealously advocated on his
behalf. Although the Petitione; obviously now rues the outcome, the only “slightly different” xe-
sult would have been a higher sentence and cextainty to die in prison had the Petitioner not eti-
tered the guilty pleas in the Mineral and Grant County cases.

WHEREFORE, the Court hereby DENIES tho Petitioner’s motion to vacatc his convic-
tions.and award him new irials. The Court further ORDERS that the Petitioner’s habeas peti-
tions be DISMISSED and stricken from the Court’s active docket.

| The Clerk of the Court shall forward a copy of this order to (1) the Petitioner, Mount Ol-
ive Correctional Center, 1 Mountainside Way, Mt. Olive, WV 25185; (2) Fric Black, 380 South
. Washington Street, Berkeley Springs, WV 25411; and (3) the Prosecuting Attorney.

DONE and ENTERED this 1% day of September, 2015.

R0 Jaqdin:

Phil Jordan, Circuit Judge
21% Judicial Circoit
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