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AMENDED MEMORANDUM DECISION

Petitioner William L. Boyce, by George Zivkovichis attorney, appeals the decision of
the West Virginia Workers’ Compensation Board ofvieev. The West Virginia Office of
Insurance Commissioner, by Jon H. Snyder, its rdtprfiled a timely response.

This appeal arises from the Board of Review’'s F@ader dated July 13, 2012, in which
the Board affirmed a February 21, 2012, Order ef\Workers’ Compensation Office of Judges.
In its Order, the Office of Judges affirmed thams administrator’'s February 22, 2008, decision
which denied a permanent partial disability awdige Court has carefully reviewed the records,
written arguments, and appendices contained in kthefs, and the case is mature for
consideration.

This Court has considered the parties’ briefs &edécord on appeal. The facts and legal
arguments are adequately presented, and the dedigimcess would not be significantly aided
by oral argument. Upon consideration of the stashdzr review, the briefs, and the record
presented, the Court finds no substantial questioraw and no prejudicial error. For these
reasons, a memorandum decision is appropriate uRdé&r 21 of the Rules of Appellate
Procedure.



Mr. Boyce alleges that he developed occupationalproconiosis and lung cancer as a
result of his employment. He was diagnosed witlgloancer in 2005 and underwent a resection
of the cancer that same year. Erika Crouch, M.&iewed samples of Mr. Boyce’s lung tissue
and determined in her November 10, 2010, pulmopatiiology consultation report that there
was no evidence of asbestosis present. It wasgieioa that it was impossible to conclude that
asbestos or occupational dust exposure contribiateitie development of Mr. Boyce’s lung
cancer. The major risk factor for his lung cancaswetermined to be cigarette smoking. Judith
Kemp, M.D., reviewed the same tissue samples asCBouch and arrived at a different
conclusion. In a letter to Mr. Boyce’s counsel datéarch 10, 2011, Dr. Kemp indicated that the
lung tissue showed the presence of asbestos fdraishistological changes consistent with
asbestosis. She recommended correlation with thieall history and radiographic findings.

In a letter to Mr. Boyce’s counsel dated March 2@07, Dominic Gaziano, M.D., opined
that Mr. Boyce suffers from asbestosis with a nliédjree of pulmonary functional impairment.
It was also his opinion that his lung cancer depetbas the result of both cigarette smoking and
asbestos exposure. However, he determined thaintre important factor was the extensive
history of asbestos exposure with accompanyinggbegit findings consistent with asbestosis.
He noted that Mr. Boyce had not smoked cigarettesghe 1980s.

The Occupational Pneumoconiosis Board testifiech ihearing before the Office of
Judges on September 7, 2011, that Mr. Boyce's cames the result of his thirty-six year
history of smoking two packs of cigarettes a dagetermined that while Mr. Boyce does suffer
from asbestos-related pleural disease, he dodsanetasbestosis. In a second hearing before the
Office of Judges the Board was presented with anteCT scan of Mr. Boyce’s chest as well as
the radiologist’s report. The members all testifiledt their opinion was unchanged. Jack Kinder,
M.D., testified on behalf of the Board that asbegtlated pleural disease can cause pulmonary
impairment but only when it is quite extensive éimat was not the case in this claim.

The claims administrator denied Mr. Boyce permargantial disability benefits in its
February 22, 2008, decision. The Office of Juddisreed the decision in its February 21, 2012,
Order. It found that the Occupational Pneumocosi@siard determined in 2008 that Mr. Boyce
had no pulmonary functional impairment. His x-raysad by Thomas Hayes, M.D., showed that
there were no parenchymal changes consistent wehrpoconiosis. There was an impression of
asbestos-related pleural disease. Johnsey Leef,, MiDthe Occupational Pneumoconiosis
Board, testified in a hearing before the Officelafiges that he reviewed the x-rays and came to
the same conclusion as Dr. Hayes. The Office ofdsdound that chest CTs from 2004, 2005,
and 2007 confirmed the lack of markers for asbéstddradley Henry, M.D., also of the
Occupational Pneumoconiosis Board, testified tleatduld not make a diagnosis of asbestosis.
He also stated that he disagreed with the findofgSr. Gaziano. Dr. Kinder concurred. It was
Dr. Leef’s opinion that the lung cancer was causgdir. Boyce’s extensive history of cigarette
smoking.

The Office of Judges found that Drs. Kemp and Choteviewed the same samples of
Mr. Boyce’s lung tissue and arrived at opposite cbasions. Dr. Kemp found evidence of
asbestosis while Dr. Crouch did not. The Occupati®meumoconiosis Board agreed with Dr.
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Crouch that Mr. Boyce did not have asbestosis. Witlhe presence of asbestosis, his cancer
could not have developed as a result of his ocoupst asbestos exposure. His significant
cigarette smoking history of two packs a day fartyksix years was determined to be the cause
of his cancer. Dr. Henry concurred with Dr. Kin@dexd Dr. Crouch. At a subsequent hearing, the
Occupational Pneumoconiosis Board members agaiifigdsthat they could not make a
diagnosis of asbestosis in this case. The Officdudiges concluded that the Board considered
the matter at two separate hearings and remain#gteajpinion that Mr. Boyce’s lungs showed
evidence of asbestos exposure but did not showntir&ers necessary to conclude that he had
asbestosis. Without a diagnosis of asbestosisjuhig cancer could not be attributed to his
occupational exposure.

The Board of Review adopted the findings of fad aanclusions of law of the Office of
Judges and affirmed its Order in its July 13, 2@Ezision. This Court agrees with the reasoning
and conclusions of the Board of Review. The mediepbrts indicate that Mr. Boyce suffered
from asbestos-related pleural disease but thaicheat contract asbestosis in the course of his
employment. The Occupational Pneumoconiosis Boagterohined that his lung cancer
developed as the result of his thirty-six yeardrgbf smoking two packs of cigarettes a day. Its
opinion is reinforced by Dr. Crouch’s pathologydings.

For the foregoing reasons, we find that the decisif the Board of Review is not in clear
violation of any constitutional or statutory praeis, nor is it clearly the result of erroneous
conclusions of law, nor is it based upon a maternastatement or mischaracterization of the
evidentiary record. Therefore, the decision ofBloard of Review is affirmed.

Affirmed.
ISSUED: Juneb, 2014

CONCURRED IN BY:
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Allen H. Loughry Il

DISSENTING:
Chief Justice Robin J. Davis dissents and filespmgate opinion
Justice Brent D. Benjamin
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Davis, C.J., dissenting.

In this case, the majority has affirmed the deafaMr. Boyce’s claim seeking
permanent partial disability based upon occupatigm@umoconiosis. | disagree. | would
reverse the Board of Review and find Mr. Boyce ngited to a permanent partial disability
award.

Mr. Boyce has a significant, sixty-year, histofyasbestos exposure. Members of
the Occupational Pneumoconiosis Board (“OP Boatesjified that Mr. Boyce’s x-rays were
consistent with asbestos exposure, showed thermes# pleural placques, and they diagnosed
him with asbestos-related pleural disease, whichy titonsider to be an occupational
pneumoconiosis. In addition, a pathology repotiof Boyce’s lung tissue showed the presence
of asbestos fibers consistent with a diagnosis stiestosis. Dr. Kinder, of the OP Board,
testified that “[i]t really is, in my opinion, a@$e case.” Indeed, Dr. Kinder stated:

And so it's a matter of opinion as to whether agi®s is truly
present and whether the cancer was, thereforeeet desult of the
exposure and possibly the disease. ... Theeinly signs of
asbestos exposure and asbestos-related pleuraséise One
pathologist makes a diagnosis of asbestosis; oae ot but uses
language that in my opinion, the way | interpret thay she has
written her report, she’s not altogether 100% cotafde with
making that diagnosis of exclusion . . . or exahgdihat diagnosis,
| should say.

As the above testimony demonstrates, this issa eahere “an equal amount of
evidentiary weight exists favoring conflicting nexgt for resolution.” W. Va. Code, § 23-4-19g
(2003) (Repl. Vol. 2010). Under such circumstans¥s Va. Code, § 23-4-1g directs that “the
resolution that is most consistent with the claitisposition will be adopted.” Given the facts
of this case, the Court should have applied W. Made, § 23-4-1g and granted the requested
permanent partial disability award.

For the reasons stated above, | respectfullyediss



