STATE OF WEST VIRGINIA
SUPREME COURT OF APPEALS

David T. Walls, Petitioner Below,

Petitioner FILED
April 28, 2014
vs) No. 13-0296 (Berkeley County 11-C-754) Supae o R L

OF WEST VIRGINIA

Patrick Mirandy, Warden, St. Mary’s Correctional
Center, Respondent Below, Respondent

MEMORANDUM DECISION

Petitioner David T. Walls, by counsel Steven A. Greenbaum, appeals the February 20,
2013, order of the Circuit Court of Berkeley County denying his petition for writ of habeas
corpus. Respondent Patrick Mirandy, by counsel Cheryl K. Saville, has filed a response, to which
petitioner has filed a reply. Petitioner argues that he should have been afforded a hearing to
address the allegations listed in his petition for writ of habeas corpus.

The Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In May of 2008, petitioner was indicted on one count of delivery of cocaine and one count
of delivery of marijuana by the Grand Jury of Berkeley County. In June of 2008, petitioner
pleaded guilty to one count of delivery of marijuana and, as part of a plea agreement, the State
dropped the delivery of cocaine charge and agreed not to seek a recidivist information. Petitioner
was sentenced to one to five years of incarceration, to be served consecutively to an unrelated
criminal sentence he was already serving. Petitioner filed a motion for reconsideration of his
sentence, which the circuit court denied; he never filed a direct appeal of his conviction or
sentencing.

In September of 2011, petitioner filed a petition for writ of habeas corpus in the circuit
court, to which the State made its timely response. In May of 2012, however, the circuit court
dismissed the petition as moot because petitioner had been released on parole. Sometime
thereafter, petitioner violated his parole and was returned to a correctional facility. In October of
2012, petitioner moved to reinstate his petition, which the court accepted. By order entered
February 20, 2013, and without holding an omnibus evidentiary hearing, the circuit court denied
the petition for writ of habeas corpus. The circuit court held that petitioner failed to show any
constitutional error or any need for an evidentiary hearing and, therefore, the petition should be
denied and sentence should be upheld. Specifically, the circuit court found the plea to be
voluntary and counsel to be adequate. It further found that petitioner had waived any claim that
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evidence in his voluntary plea was insufficient. Regarding petitioner's argument that he was
improperly informed of how credit for time served would work, the circuit court found that the
transcript showed that the court, petitioner, and petitioner's counsel discussed the matter on the
record and explained that he would not begin the sentence on the marijuana charge until he had
discharged the sentence he was already serving. It is from this order that petitioner appeals.

This Court has previously held that

[iIn reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
guestions of law are subject tal@novo review.

Syl. Pt. 1, in partMathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

Petitioner alleges that the circuit court erred in summarily denying his petition below.
According to petitioner, the circuit court did not have an adequate record to make a determination
on his claims of involuntary plea, ineffective assistance of counsel, and insufficient evidence to
convict, without holding a hearing. Citing West Virginia Code § 53-4A-7(a), petitioner argues
that he is entitled to a hearing on the allegations in his petition. Additionally, petitioner provides a
summary of evidence he contends supports his claims, and also includes his assertions that he did
not understand the plea agreement or the sentencing, and that he was not of sound mind. Finally,
petitioner argues that whether counsel was ineffective could only be ascertained through a factual
determination.

After careful consideration of the parties’ arguments, this Court concludes that the circuit
court did not abuse its discretion in denying the petition for writ of habeas corpus, especially in
light of the following:

“A court having jurisdiction over habeas corpus proceedings may deny a petition
for a writ of habeas corpus without a hearing . . . if the petition, exhibits, affidavits
or other documentary evidence filed therewith show to such court’s satisfaction
that the petitioner is entitled to no relief.” Syllabus PoinPé&due v. Coiner, 156
W.Va. 467, 194 S.E.2d 657 (1973).

Syl. Pt. 3, in partMarley v. Coleman, 215 W.Va. 729, 601 S.E.2d 49 (2004). The circuit court
correctly concluded that petitioner is unable to satisfy the burden necessary to prove
incompetency to plead guilty as required 3igte ex rel. Kessick v. Bordenkircher, 170 W.Va.

331, 294 S.E.2d 134 (1982), and to prove ineffective assistance of counsel as required by
Strickland v. Washington, 466 U.S. 668 (1984). Further, as the circuit court also noted, petitioner
waived his right to raise the allegations regarding sufficiency of the evidence and credit for time
served. Having reviewed the circuit court’s “Order Denying Petition For Writ Of Habeas Corpus
Ad Subjiciendum” entered on February 20, 2013, we hereby adopt and incorporate the circuit
court’s well-reasoned findings and conclusions as to the assignments of error raised in this appeal.

2



The Clerk is directed to attach a copy of the circuit court’s order to this memorandum decision.

For the foregoing reasons, we find no error in the decision of the circuit court and its
February 20, 2013, order denying the petition for writ of habeas corpus is affirmed.

Affirmed.
ISSUED: April 28, 2014

CONCURRED IN BY:

Chief Justice Robin Jean Davis
Justice Brent D. Benjamin
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Allen H. Loughry Il
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ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS AD SUBJICIENDUM

Thls matter came before the Court this ;—0 day of February, 20 lﬁ 'pursuent to

_ Petitioner’s Petition for Post-Convactmn Habeas Corpus Relief. Petxmoner, David T. Walls by-

| coensel Steven A. Greenbaum, Esq.,and Respondent, W}Iha:n Fox, Warden, by cqunsel Cheryi_
Saville, have fully briefeel the issues before the Court, The Court dispenses with oral argﬁment
because the facts and-legel contentions are adeciuately presented in the materials before the court
and argument would not aid the decisional process. Upon these briefs , all matters of record in
this case, the underlying crimiﬁal case, and the appeal; and review of the pertinent legal
authorities, the Court rules thet each of Petitioner’s claims fails to show any constitutional ertor

or any need for an evidentiary hearing, and therefore the Petition should be denied and the
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P y%%g

o

s & e i  GNILORDERBOOKKO, 277

PAGE =997 —

/ﬁ’é

11-C-754 Order Denying Petition for Writ of Habeas Corpus Ad Subjiciendum
Pagé’l of 19

“Nﬁ .

. DATE.__ A~ L] 57_;_@



Procedural History and F. indimzs of Foct !

" 1. Prior to the Indictment in this case, an information was filed by the Prosecuting Attorn_ey

 charging one count of delivery of a controlled substance (marijrlana) in anticipation of a

plea agreement extended by the State. See, State v. David T. Walls, 07-B-214, 08-F-59.

However, no plea agreement was completed prior to indictment.

. The Petitionér was indicted for one (1) felony count of Delivery of Schedule i1

Controlled Substance {cocaine) and one (1) felony count of Dehvery of a Scheduie I

Controlled Substance (maruuana) See, Indictment, 5/20/08

. Trial Counsel in this matter was Christopher Prezioso, Esq. at all relevant times

(hereinafter “Trial Counsel”), However, when the Petitioner was arresterl, he was
originally appoilrted the Pubﬁc Defender’s Ofﬁee as couﬁsei The Publlic Deféri&er-’s
Office filed a motion to withdraw from representatron of the Petmoner based upona-
brealcdown in communication that was spemﬁcaliy noted to be beeause of the Petitioner’s
inherent distrust of pubhc defenders See, Motion to W1thdraw, 10/9/07. Thereafter Mr. .
Robert Barrat Esq ‘was appomted to represent the Petmoner See Order, 10/9/07 Mr.
Barrat aIso moved to withdraw es counsel for the Petitioner after the Petmoner was. S0
disp}eased with his representarion that the Petitioner filed an ethics complaint with the
State Bar. See, Motion to Withdraw as Counsel, 12/3/07. Mr.. Christopher Prezioso, Hsq.

was then appointed, and remained counsel until his withdraw after filing a motion to

' reconsider sentence.

In regard to post-conviction matters, the Petitioner has had a total of five (5)
attorneys appointed to this post-conviction habeas proceeding, with corrent counsel, Mr. -

Greenbaum, berng the ﬁfth See, Order Appem‘tlng Counsel, 12/8/08 Motron to -

1 All citations made to the reeorci refer to Berkeley County Case number 08-F-81, unless otherwrse stated.
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Withdraw as Counsel, 1/16/09; Order, 1/16/0%; Order Substituting Counsel, 1/19/10;
Motion for Leave to Witifldraw, 3/23/10; brder Ailowing Withdrawal of Counsel,
3/24/10; Order Appointing Counsel, 4/28/10; Motion t(‘)A Withdraw, 2/10/11; Order
Granting Motion fo Withdraw'and, Appointing Substitute Counsel, 2/23) 11.

. After iﬁdictment the Parties reached a plea agreement. The agreement'reached was the
samne plea ééreement previously entertained by the lz;axties prior to indictment. See,
supra, 9 1. The Petltloncr first rejected the plea by allowing the deadline for acceptance
to pass without tendermg the signed agreement, and sought to have his case proceed 1o
grand jury and to ’mal Yet, after the Petltloner was indicted in this matter, the Pe’zmoner :
agreed to the plea offer. See, Plea and Sentencing Transcript at 3-22 State’s Plea
Agreement 6/27/08

. On June 27, 2008 the Petﬁzoner entered a guilty plea to count two of the 1nd1ctment
charging Dehvery of ] Schedule I Controlied Substance (marguana) -See, Gmlty Plea
lFonn, 6/27/08; Conv1ct10n and Sentencmg Order 6/30/08. The Petltmner demonstrated
throughout the plea hearing that he was capable and wﬂhng to make it known if he felt

~ that his lawyer was not representing him effectively, or if there were any issues.

. The recerd reflects that the Court engaged the Petitioner, under oath in a thorough
dlaiogue regarding those matters set forth in Call v. McKenzie, 159 W. Va 191 (1975),
and Rule 11 of the West Virginia Rules of Criminal Procedure. See, Plea and Sentencing
Transr'r"pf at 3-22; Conviction and Sentencing Order 6/30/08.

. Petitioner and his counsel noted to the Court that a professional forensic psyoholog1st
M. Hal Slaughter, completed an evaluation on Petitioner just prior to the plea and

sentencmg hearing. Petltloner and his counsel also noted that Mr. Slaughter found him to
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10.

11.

be competent to stand trial and able to understand the cherges against him and the
possible penalties he was facing. See, Petition, 11-C-754, at 3. The Petitionerhfurther
agreed with his counsel that all mental defenses had been explored. See, Plea and '

Sentencing Transcript at 4, 21,

Petltzoner did mdleate that he was recewmg medication and treatment for blpolar

cilsor:der, but stated that it did not mterfere with his ablhty to understa,nd every’chmg that

was happening in the proeeedtngs I at 7. Petmoner mdlcated that he was net under ’rhe
influence of any alcohol, drugs, or medications that he was not .prescrlbed. Id. at10.
Petitioher indiceted that he haei prior involvement in the legal system and that he had
never been found'incompetent ot not guilty by reasoe of inéani’_cy. 1d. at 7. The Court -
asked Petltloner if he was comfortabie with what wais happemng, and Petitioner gave a
lengthy answer statmg hls reasons for wanting to take the plea, which invo lved being

moved from Regional Jail info Department of Corrections custody in order to take classes

‘and better himself so that he could be a better family man upon his release. /d. at 8.

All the terms of the plea agreement were reviewed W1th Pet1t10ner on the record,
1nclud1ng the sentencxng aspect that hls sentence in the 1nstant offense would begm
following his sentence for unrelated parole v1o}at10ns The Petltiener asked questions of

the Court and his counsel about the operation of sentencing, which the Court and counsel

answered. ‘The Court speciﬁcal‘-ly noted that this sentence would begin upon completion,

4

dlscharge or parole of the Pefitioner’s sentence in Berkeley County Case No. 05-F-39.
T he Petltloner competently indicated that he understood Id. at 8- 10

Petitioner prowded a full factual basis for his guilty plea and admltted the details of his

' eommission of the offense. Id. at 14-15.

11-C- 754 Drder Denying Petition for Writ of Habeas Corpus Ad Subneler;dum
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12. Petitioner indicated that he had been on perole end had already acimitted to violations of
that parole, The Petitioner; his counsel and the Court discussed that this effen_se was
separate and apart from the parole violations case and that this plea may have adverse

- consequences on his i)aroie status, Id. at 15—17.
| 13, The Petitioner then pled guilty to the relevant charges.

14, The Court found, based upon the above, that Petltloner understood the nature of the
offenses, the consequences of his guilty plea, and that his demswn to make sald plea was
made freely and voluntarily of his own free will and accord, and a sufficient factual basis
to support the plea as given by the Petitioner and the State. Therefore after Petitioner
e,{ecuted the written guilty plea form, the Court aecepted Petitioner’s Plea. See, Piea and

_ Sentencing Transerlpt at 20—21 Conthmn and Sentencmg Order, 6/30/08.

15, Pursuant to the plea agreement the Petitioner was then sentenced to the statutory term of

not less than one (1) nor more than (5) yea.rs in the pemtentmy to run consecutxvely to-
ary sentence the Petitioner was then serving. See, State’s Plea Offer, 6/27/08, Conkuon
and Sentencing Order, 6/30/08; Plee and Sentencing Transcript, 21-22,
16. "frial Counsei, Christopher Prezioso, filed a timely Motion for _Reeons_i&eration of
_ Sentence, and moved to withdraw as counsel. See, Motion for ‘Reeohsideration of
Sentence, 9/25/08. -
17. The Court entered an order removing Trial Counsel-and his firm from representation of
the Petitionér and indicating that the Petitioner wished to represent himself. See, Order,
10/06/08. The Court elso denied Petitioner’s Motion for Reconsideration of Sentence.

~ See, Order, 10/6/08.

11 C-754 Order Denying Pezatlon for Writ of Habeas Corpus Ad Subucmndum ‘
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18, The Petitioner filed a Motion for Reduction ot Recdnsideration of Sentence on his own
behalf, which thd Cburt also denied. See, Motion for Reduction or Reconsideration o_.f
Sentence, 11/05/08 Order 11/13/08. |

19. The Petitioner filed another Motion for Reductlon of Sentence on hIS oWl behaif ‘which
the Court again demed See, Motion for Reduction of Sentence, 1/1 8/09; Order 1/22/09

-20. The Peﬁtioner never appealed from that conviction or sentence. See, Record, passim.

21. Around the samd tirﬁe as the Pefitioner filed his two Pro Se Motions for Reduction or

| Recon'sideratidn of Sentence, the Cdurt appointed counsel to repfesent tlie_ Petit.ioner‘ in

| the filing a Petition for Writ of Habeas Corpus. Order Appomtmg Counsel, 12/8/08. For a
time, this case proceeded under the nu.mber of the underlymg criminal case, 08- F-81.

22; Petmoner filed a docu.ment with the West Virginia Supreme Coutt of Appeals entitled a
Petmon for Writ of Mandamus and Motion to Compel The Supreme Court Ordered that
it be considered a petmon for wnt of habeas corpus ad subj 1c1cndum and directed his
then—appomted counsel to file an amended petition and Issued arule retumable before
this Court for the con51derat10n of Petitioner’s petmon for writ of habeas corpus. See
'Order W.Va. Supreme Court #09 1474, 1/14/2010 (available in 08-F-81 court file).

- 23. Afier Motions to Withdraw filed by four dttorneys, M. Greenbaum was appointed to
represent the Petitioner on or about February 23,2011, |

24, The Petitioner, through counse_l Stéven A. Greenbaum, filed this Petition_. for Writ of
Habeas Corpus and Losh list. See, Petitidn for Writ of Habeas Corpus ad Subjiciendum;

Checklist of Grounds for Post-Conviction Habeas Corpus Relief, 11-C-754, 9/12/11.

11-C-754 QOrder Deny;nJ&Petltlon for Writ of Habeas Corpus Ad Subiiciendum
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25, The Court eﬁtered an order dirécting the Respondeht -to ﬁle a response to the Petition,
See, Amended Order Directing Respondent to Fully and Completely Respond to |
Petitioner’s Writ of Habea‘s Co.rpus, 1 1—:C-754,. 11/30/11.

26. P-etitionef was briefly released upén parole, and this Court dismissed the Petition as moot
pursuant to Petitioner ﬁo longer being incarcerated. See, Order Dismissing Petiﬁon for

 Writ of Habeas Corpus, 11-C-754, 5/21/2012
| 27. However Petitioner was apparently v1olated on Parole and agam under mcarceratlon
upon this sentence. Thereafter, his counsel movcd to remstate this Petition. See Motmn
o Reinstate Petition for Writ of Habeas CorpusA Ad Subjiciendum, 10/24/2012. The Court
. granted the m(.)tion,a;nd the issues found in _thc I{eﬁtion are now ripe.for adjudication. See,

Order Reinstating Petition, 11/20/2012.

Conclusions of _Law

Petitior;er’s collateral attack upon his éonvictic)nrand sentence comes in the form of a
Petition for Writ of Habeas Corpus broﬁght pursuant to the West Virginia po§t~qonviction habeas
corpus statute, W.Va, Code §§ 53 -4A-1, et seq. | '
| The procedure surroundmg pet1t10ns for writ of habeas corpus is “civil in character and
shall under no circumstances be regarded as criminal proceedings or a ctiminal case.” W. Va.
Code § 53-4A-1(a); State ex rel. Harrison v. Coiner, 154 W. Va, 467 (1970). A habeas corpus
proceediné is markedly different from a direct appeal or writ of Ierror_ i that only errors
involving constitutional Violé.rtions shall be reviewed. Syl. Pt. -2, Edwards v. Leverette, 163 W.
Va. 571 (1979).

“If the petition, affidavits, exhibits, records and other documentary evidence attached |

thereto, or the return or ather pleadings, or the record in the proceedings which resulted in the

11 -C-754 Order Denying Petition for Writ of Habeas Corpus Ad Subiiciendum
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convietion and eentence ... show o -thle satisfaction of the .ceuﬁ that the petitioner is entitled to
' no relief, or that the contention or conteritions and grounds (ih factor iaw) aeivanced have been
previously and finally adjudicated or waived, the court shall enter an order denying the relief
sought” W. Va. Code § 53-4A-7(a). | |

Tf the court upon review of the petition, exhibits, affidavits, or other documentary
evidenee_is satisfied that the petitioner is not entitled to relief the court may _deny a petition for |
writ of habeas corpus without an evidentiery hearing.- Syl Pt. 1, ‘}-’erdf,ie‘ v. Coiner, 156 W. Va.
467 (197 3‘); State ex rel, Waldronv. Scott, 222 W, Va, 122 (2008). Upon deriyiﬁg a petition for
wirit of habeas corpus the court must make seeeiﬁc ﬁn&_iings of fact and cogelusi_ens of law asto
each contention ra.isea by the petitioner, and must also p'ro.vide seeciﬁe findings as to why an
evidentiary hearing was unnecessary Syl Pt. 1, State ex'rel. Watson v. Hill,200 W. Va. 201
(1997), Syl Pt. 4, Markfey v. Coleman, 215 W. Va. 729 (2004); R. Hab Corp. 9(&) On the
other hand, if the Court finds “ntobable cause to beheve that the petitioner may be entitled to
some relief . . . the court shall prometly holel a hearing and/or ;take-evi‘dence oe the centention'or
contentions and grounds (i‘n fac_t or law) advanced . . ..” W. Va, Code § 53-4A-7(a). |
When feviewing the merits: ofa petitioner—’s contention the Coert recognizes that'“there isa
strong presumption in favor of the regularlty of court proceedlngs and the burden ison the
person who aﬂeges irregularity to show affirmatively that such irregularity ex1sted ? Syl Pt. 2,
State ex rel. Scott v. Boles, 150 W, Va 453 (1966). Futthermore, specificity is required in
habeas pleadings, thus a mere recitation of a ground for relief without detailed factual support
will not justify the issuance of a writ or the _holdieg of a hearing. W. Va. Code § 53—4A—2; Losh
'y, McKenzie, 166 W-. Va. 762, 771 (1981). “When a circuit coutt, in its .di.scretion,' chooses to

dismiss a habeas corpus allegation because the petition does not provide adequate facts to allow

11-C-754 Order Denying Petition for Writ of Habeas Corpus Ad Subiiciendum
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the circuit court to méke a ‘féir adjuéti-ation of t‘né matter,’ the dismissal is Wifhout prejudice.”
Markiey v. Coleman, 215 W. Va. 729, 734 (2004), see R. Hab. Corp. 4(c). Hov?ever, rather than
dismissing without prejudlce the court may “summarﬂy deny unsupported claims that are
randomiy selected from the list of grounds,” laid out in Losh v. McKenzze Loshv. McKenz:e '
166 W. V_a. 762, 771 (1981); Markley v. Coleman, 215 W. Va. 729, 733 (2004). |
A :review on the meits is not necessary for cerfaiﬁ contentions which .the Court
determines have been preﬁously and ﬁnally'adjudicated or wai\./e'd_. “West Viréinia Code § 53~
4A-1(b) (1981} states that lan issue is ‘ previously and finally adjudicated’ when, at some p.oint,
'ﬂz'e‘ré has been ‘a decision on the merits the:;'_eof after a full and fair hearing thereoﬁ’-with ﬂie_
right to appeal such decision having been exhausted or waived, .‘unléss said decision-upon the
merits is clearly wrong, » Smith v. Hedrick, 181 W, Va 394 395 (1989) A contentlon which
has been prevmus}y ﬁnaﬂy adjudwated on the merits does not reqwre cons1derat10n by this court
and may be denied. W. Va. Code § 5_3-4-A-7(a); W. Va. Code § 53-4A—3(a)4 Losh v, McKenzie,
166 W. Va. 762 (1981); Smith'v. Hedrick, 181 W. Va. 394, 395 (1989) (ﬁnding.tha’c arefusal to
hear a petition for appeal, as oppo-sgd toa cnlé,c;isionA to affirm, is not a final decision on the merits
precluding all future consideration). Also, “there is érebuttable présumpti_oﬁ that peﬁtioncr
_ intelligently and knowingly _waivcd any cqnfteptidn ror ground in fact or Ia;w relied on insupport
of his petition for habeas corpus whi;:h he could have advanced on direct appeal but which he
failed to so advance.” Syl. Pt i, Ford v. Coiner, 156 W. Va. 362 (1972). So, any ground that a
habeas petltwner could have raised on dlrect appeal, but did net, is presumed waWed Syl. Pts. 1
&2, Ford v Comer, 156 W. Va. 362, 196 S.E. 2d 91 (1972) n addition, any grounds not raised

in this petition for habeas corpus are deemed waived. Loshv. McKenzze, 166 W. Va. 762 (1981).

11~C-7.54 Order Denying Petition for Writ of Habeas Corpus Ad Subjiciendum _
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I, Voluntary Nature of Plea

The Petitionér claifns that his plea Was not voluntai'y because he was mentaﬁy
incompetent in that he did not understand how this pléa would affect this p‘a_role.

The West Virginia Supiieme Coulfi:. has héld that “tﬁe fest for meﬁtal,competénoy to stand
trial and the test for mental competency to plead guilty are the same.” Syi. ,Pt.l 2, State v. |
Cheshire, 170 W.Va. 218,292 S.E.2d 628 (1952); Syl. Pt. 2, State ex rel. Kessz‘pk V.

Bordenkircher, 170 W.Va. 331,294 S.B.2d 134 (1982). Also,

“To be competent to stand trial, a defenddnt must exhibit a

sufficient present ability to consult with his lawyer witha N
reasonable degree of rational understanding and a rational, s well .
as factual, understanding of the proceedings against him.

Syl. Pt. 1, State ex rel. Kessick v. Bordenkircher, 170 W.Va. 331,294 S.E2d 134 (0 982).
In so far as Pefitioner’s claim states that he was unaware of the coﬁsequénces'of his plea, -

the West Virginia Supreme Court has held:

“A habeas petitioner may successfully challenge a guilty-plea
conviction based upon an alleged violation of Rule 11 of the West
Virginia Rules of Criminal Procedure only by establishing that the
violation constituted a constitutional or jurisdictional error; or by
showing that the error resulted in a complete miscarriage of justice,
or in a proceeding inconsistent with the rudimentary demands of’
fair procedure. Moreover, the petitioner must also demonstrate
that he was prejudiced in that he was unaware of the consequences
of his plea, and, if properly advised, would not have pleaded

guilty.”
- Syl. Pt. 10, State ex rel. Vernatter v, Warden; 207 W.Va. 11, 528 $.E.2d 207 (1999).
In this mgﬁer, it is quite clear that Petitioner’s plea was \}oluntarily'and intelligently

made, and Petitioner’s arguments are wholly unpersuasive.
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The record ‘feﬂecte that the Court engaged the Petitioner in a.full diaIOgue, under oath,
regarding those matters set forth in Call v. McKenzie and Rule 11 of ’;he West Virgini_a Roles of
Criminal Procedure. 159 W.Va, 191. See also, Thomas v. Leverette, 161 W.Va. 224 (1977). Itis
clear from a readmg of the transcrlpt that Petitioner was competent and understood what was
going on, Thisis mostly evident from Petitioner’s responses and mqumes durmg the colloquy
-See Findings of Fact, Supm Moreover, the Petitioner went on to inform the court that he had
" fully dxscussed the case with counsel, discussed possible defenses recelved counsel’s adv1ce
and is satisfied w1th counsel Id. at 18-19. Overall, the Petitioner responded eoherenﬂy to the
entirety of the Court’s colioquy with him, and 'even asked the Court to clarify and explain the
| ﬁner details of the dialogue for him until he indicated his understanding of fhem. This clearly
‘shows competency

- F urthermore the Petmoner prov1ded a fuﬂ fa.ctual baSIS sufficient to meet the elements of
the tendered plea detailing his comrission of the underlying offense. See_, Plea and Sentene}ng
Transcrlpt 14-15. T hJS shows his understanding of what was gomg on.

Even mote telling, Petitioner was evaluated by an expert at the tlme and found tobe -
competent‘ Petitioner adniits that a professz on'aI forensrc psychologist, Mr. Hal Slaughte-r,_ '
completed an evaluauon on Petitioner just pr1or to the plea and sentencing hearing, This
evaluation and opinion 1ncluded an-extensive review of Pe’otloner s medical and psych;atnc
‘history. After reviewing the Petitioner at the time of the plea, Mr. Slaughter found him to be
. competent to stand trial and able to understand the charges agamst him and the possible penalt1es
he was facing. See, Petition at 3. Petltmner does not point out any reason why this evaluation is |

invalid, 1t is clear that any evaluation or invesngahon conducted now, would be significantly

11-C-754 Order Denying Petition for Writ of Habeas Corpus Ad Subiiciendum
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less persuasive on whother Petitioner was comﬁeten’a’ at the timo of the hearing, than the one done
at the time of the hearing. -

As for simply not knowing tho consequencesof his plea, the Court quii.:e adequately
rev1owed the possible consequences upon parole. See Plea and Sentencing Transcript, 16.
(“Court They may — I don t know, buy they wﬂl probably w1th ﬂfllS new conviction or this new
charge that will probably hurt you Jooking at parole”) Further, the Court and oounsel had a
| convorsatlon w1th the Petitioner on the record about the conscoutwe nature of the sentences for
hlS delivery of marijuana charge and his previous charge. The Petitioner has failed to
demonstrate any error let alone error which resulted ina mlscarriage of justice ot Wlnch was.,
inconsistent with fair procedure. See, State ex rel, Vernatier v. Warden, 207 W.Va. 11. The
record refiects that the Petitioner was very rnuoh aware of the consequences of his plea, and he
coherently and repeatedly indicated to the Court that he was so. -‘

Roadmg the entire Plea and Sontonomg Transorlpf it is clear that Petitioner was fully
adv1scd of these issues on the record at the plea hearing, and was even extenswely advised by .
counsel regarding them. His competency was wholly established by a quite recent Vpsycholo gical
 evaluation. He clearly knew of all the consequences prior to final eﬁtry of his.plea, where he
vsazd “Yes, sir, whon asked if, in light of all of those issues, he still WISheS to go forward with his
plea. Therefore, this claim is factually inaccurate and wholly without merit, So the Coutt sees

no need for an evidentiary hearing and the claim should be denied.

1L Assistance of Counsel

Petitionet asserts ineffective assistance of counsel in three ways: (1) alleging trial counsel

failed to directly challenge his lack of understanding of hfs guilty plea through a direct appeal,
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(2) stating that he did not properly advise.Petitioner regarding the effect of this plea oﬁ this
paroie violation, and (3) that he did not review the state’s discovery with the Petitioner and was
unaware of the state’s deficiencics. |

Both the Sixth Amendment to the Cbnstit’ution of the United St‘ates and Article I, l§_1'4 of
the Constitution of West Virginia assure not only the assistance of counsel in a criminal ‘.
proceeding bﬁt that aL defendant should receive “competent and ;:ffective assistance of counsel.”
State ex r;el. Sti;ogen v, Trent, 196 W. Va. 148, 152 (1996). - In order to evaluate whether a
deféndan_t has received comﬁetent and effective assistance from their counsel West Virginia has
~ adopted the two pronged test estabhshed by the United State Supreme Court in Strickland v. |
Washzngton In order to prevail on a claim of mcffectlve assistance of oounsel a petitloner under
the two—prong test must show: “(1) Counsel’s performance was deficient under an ObjEC‘tIVG
standard of reasonableness and (2) there isa reasonable probablhty that, but for counsel’s
anrofesswnal errors, the result of the proceedings would have been dlfferen ? Syl Pt. 5, State
" v. Miller, 194 W. Va. 3 (1995) (referencmg Strickland v. Washmgfon, 466 U S. 668 (1984))
 (hereinafter “Strickland test”) “In rewewmg counsel s performance, couits must apply an
objective standard and determine whether in light of all the circurnstances, the 1dent1ﬁed acts or
omissions wete outside the broad range of professmnally competent assistance whﬂe at the same
time reframlng frorn engagmg in hindsight or second-guessing of tnal counsel’s strategic
decisions. ‘Thus, a reviewing court asks whether a reasonable lawyer would have acted, under
the cifcumaténces, -as defense counsel acted inlthe éase at issue.” Syl. Pt. 6, State v. Miller, 194
W.Va.3 (199?); Syl Pt 2, State ex rel. Strogenv. Trent, 196 W, Va. 148, 152 (1996). “Where a
counsel's performance, attacked as ineffeétive, arises from occufrencés involving strategy, tactics

and arguable courses of action, his conduct will be deemed effectively assistive of his client's
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interests, 1_m.less.n'o reasonably qualiﬁed defense attorney would have so acted in the defense of
an gcbuse_d.” Syl. Pt. _‘21, State v. Thomds, ‘1 57 W. Va. 640, 203 S.E.Zd 445 (1974).

As to the matter sub judice, the Court finds each the contentions insufficient under the
Miller and Strickiand snalysis.

Petitioner’s first contention, that Trial Counsel failed to file a direct appeal based on his -
lack of understanding, rests ﬁpoﬁ Eetitioﬁer‘s argument that he lacked understanding and
competency at the plea hga’ring. The Court has found herein that Petitioner’ claims regarding:
competency and understanding are wholly unpersuasive, and should be denied. As such, tlﬁs
confention too fails. It cannot be éaid tﬁat I'rial Counsel’s performance was deficient m not -
hringing anvappeal on this issue When from the ialea heariﬁcr it is clear tﬁa‘t the P_etitioncr was.
competent and understood. Further it 18 ciear that there is almost no hkehhocd that the outcome
. would be dlfferent if trial counsel had brought an appeal. Therefore, Petitioner cannot meet the
Miller and Sz‘rickldnd analysxs with regard to this contention.

Petitidﬁef’s second contention under assistance of counsel is that trial coﬁnsel did not
p;dpeﬂy‘ advise Petitioner on the effect of his guilty plea. This contention is factually inaccurate .
and insufﬁcient. under the standard. -Petitibner’s main thrust here is that Trial Counsel should
ha.ve' investigated “Petitioner’s mental state and psychiatric history” prior to advising hnn to take -
this plea deal. Petitioner argues that if he had investigated Petitioner’s current mental state, |
| including what medications he was on, he would have advised him differently. . Petitioner also
states that he was not properly advised on fhe effect of hlS guilty plc;':l, on parole violations,

Yet, the record is clear that Trial Counsel acfed reasonably. First Pétit_ioner’s argument is
unpersuasive because Trial Counsel had Petitioner fully evaluated by a professional forensic

'psychologlst This evaluatlon is not only a reasonable decision for Trial Counsel to make on this

"11-C-754 Order Denying Petition for Writ of‘ Habeas Corpus Ad Subjiciendum

PageM of 19 | | i | (ﬂfé) % 1575




issue under fhc circumstances, but a cautious one. Fiir;thcr, Trial Counsel had *at least ten
appointments” and “several” phone conversations where Petitioner and he “talled about thislcasc
every which way we can look at it.” Petitioner did not disagree with these representations made
by Trial Counsel af the hcaring.. Last, it is clear that thc Court'revicwed all consequences frcm of
thlS plea, including the consequences 1o his parole. So not only dld Trial Counsel at reasonably,
but there can be no argumcnt that the outcome would be any different, because Pctmcncr WaS
made aware of the consequences at the plea hearing and chose to still go forward. Therefore, -
P'etiti.cner cannot meet the Miller and Strickland analysic with regard to this contention.

Last, Peﬁtioncr’ s contention with regard to rcvie'wing the évidence appears factually

Amaccurate and is insufficient under the standard. As noted supra, Petitioner and. Tﬂal Counsel

- agreed that Trial Counscl had “af least ten appomtments” and “several”’ phoné conversations
where Petitioner and he “talked abcut this case every whlch way we can look at it” Therefore,
Petitioner cannot meet thc first prong cf.MzZler and Strickland snalysis with regard to this

| ccnt‘ection, because it appears factually inaccurate.

Asa ﬁncl .notc on effective assistance of counsel, the Court finds that Petitioner has
continued to always speak up-without re.scrva'tion whcﬂ he feels his counsel is not acting
appropriate. Petitioncr’s first counsel, the Public Defender’s Office filed a motion to withdraw

from reprcsentaticn-of ,fhe Petitioner based upon a breakdown in communication that was
specifically noted to be because of the Petitioner’s inhercnt distrust of public defenders. See,
- Motion to Wlthdraw 10/9/07. Petitioner’s next counsel, Mr. Barrat alsc moved to-withdraw as
counsel for the Petitioner after the Pehtloncr was so displeased w1th his representation that the
Petitioner filed an ethics complaint with the State Bar, See, Motion to Withdraw as Counsci,

12/3/07. Also, the Petitioner has had a total of five (5) attorneys appointed to his case post-
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canvictién with current counsel, Mr.' G_reenbaum, beiﬁg the ﬁﬂh. Seer,VOrder Appointing
© Counsel, 12/ 8/08, Motidn to Withdraw as Counsel, 1/ 16/69; Order, 11 6/09; _()rdér Subétitgting
Counsel, 1/19/10; Motion fot Leave to Withdraw, 3/23/10; Order Allowing Withdrawal of _
C(')unsel,-3/24/ 10; ‘Order Aﬁpointing Counsel, 4/28/10; Motion to Withdraw, 2/10/11; Order
| Granfiﬁg Motion to W'ithdra\;v and Appointing Substitﬁté Counsel, 2/23/11. Thérefore; itis clear
to ﬂ’llS Court that at the time Petﬂ:zoner was willing to state whether he felt his counsel was
deficient did not do so. Since Trial Counsel stated without objection from Pe’cmoner that he
| went over all the evidence, that he met with Pe’mtloner, and that the _demswn 10 piead gulity
Pctitionér’s decision after 1_,(.30king at the case from e-very which wéy, this showé the Court the.se ,
repreSentétions are very likely true. | | | | |

- Therefore, Petitic':ﬁer cannot 'r_heet the Mz‘ll‘ér and Strickland ana,lj(sis with re g"ai_‘d 10 émy.
contentions under his claim of ineffective assistance of counsel, and so there can be no |
'cumu}ati.ve etrot regarding ﬂus claim. - 80, Petitiéner is.entitled to no relicf on this claim, and the

Court sees no need for an evidentiary hearing,

IIl.  Sufficiency of the Bvidence

Petltxoner clauns that the ev1dence agamst him v;/a.s 1nsufﬁc1ent to support a conviction.
However due to Pet1t1oner 8 knowmg and Voluntary gmlty plea, this claxm has been waived.

“A knowing and voluntary guilty plea waives all antecedent nonjurisdlctional defects.”
State v. Proctor, 227 W, Va 352 709 S.E. 2d 549 (2011). “Claimsf[.. ], such as unIawﬁJIIy or
unconstitutionally obtamed ev1dence or illegal detention generally will not survive a piea

bargain.”‘State v, Legg, 207 W_.Va. 686, 536 8.E.2d 110, n.7 (2000). Therefore, a sufﬁclenc_:y of
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evidence claim is not reviewable upona guiﬁy plea. U.S. v. Masén; 15 Fed. Appx. 177 (C.A. 4, :
2001), |
Despite Petitioner’s arguments regarding the video tape,.this Court will not review the
evidence that supports this conviction for which I_’etiﬁoner knowiﬁgly, vb_lpntarily,_ and with.
advice of counsel adnﬁtted his guilt and gave a factual recitation of what he did which
constituted this crime. Clearly, Petitioner’s plea was mtended to waive evzdentlary issues and
-admit his guilt, this stands as a waiver of this claim. Petitioner cannot faﬂ to challenge the
evidence against him and thereafter raise a claim régarding its sufﬁcicncy when his sentence and
parole does not go as expected. This‘_thebr'y is embodied ém West Virghlia;s Law regarding . |
: ﬁ'aiver including 1 the law regarding waiver of constitﬁtioﬁal rights. Sée,_Prqcior, 227 W.Va. 352;
Syl.Pts. 1 & 2 Ford v. Coiner, 156 W. Va. 362; Stare V. Asbury, 187 W.Va, 87, 91 (1992)

(“Generally the failure to object constitutes a waiver of the right to raise the matter on appe:al ™Y

- Yakus v, United States, 321 U.S. 414, 444, 64 S.Cf;. 660, 677, 88 L.Ed. 834 (1944) (“No
procedural principle is m.orc famiiiar to this Court than that a constitutional right may be
forfelted in criminal as well as civil cases by the faiture to make t1mely assertion of the right”).

| So, Petitioner’s sufficiency of evidence claun is not reviewable by this Court, and he is

entitled to no relief on this claim and the Court sees no need for an evidentiary heating,

IV.  Credit for Time Served

Petitioner alleges that at the plea and sentencing hearing he was not properly advised of

what credit he would get for time served. This allegation is factually inaccurate and does not.

entitle Petitioner to relief.
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The; Courf, the Petitioner, and Petiti_éner’s counsel did discuss on the record that, at the _
time of sentencing, the Petitione.r had alreédy admitted to a number of parole Vi;)lations in case
05-F-59 and was ordered to resume service of his sentence therein for the felany offense of
Retaliation Against a Pubhc Official. The Petitioner noted that he had been at the Eastern
Regional Jail fora lengthy atnount of time at that point. It was also _dmcussed on the record that
the Petitioner’s sentence in thé instant'_méﬁer Wouki be served coﬁsécuﬁveiy to the parole
* violation in 05-F-59, such that he would nof begin this sentence until he either dischargéd that
sentence or was re—paroléd thereon. See, State’s Plea Offer, 6/27/08, Coﬁﬁcﬁon and Senteﬁcing
Order, 6/30/08 Plea and Sentencmg Transeript, 21-22. |

So, itis clcar from the record that Pe‘utmner was gware of the credit for time served that .
he would receive, gnd the allegation is factually inaccurate, Therefore, Be’ationer is entﬂlpd to no -

relief on this claim and the Court sees no need for an evidentiary hearing. .

Aiso the Court finds that, on his ﬁied 51gned and verified Losh list, Petitioner expressly
Waived several groimds (numbers 1-5, 9-10, 14-20, 22-44, 46, 48, 51). See, Losh List. The record

is plain that the Petltloner is not entitled to any relief on the expressly waived grounds and the

' Court should not grant any rehef based upon them. Losh v. McKenz;e, 166 W. Va. 762 W. Va,

Code § 53-4A-3(a), -7(a); Perdue v. Coiner, 156 W. Va. 467.

After this full review, the Court has found that each of Petitioner’s claims do not merit an

evidentiary hearing, and should be denied. Therefore, there can be no cumulative effect and this

_ Petition, in whole, must be denied.-
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* -Accordingly, the Court DENIES Petitic;ner’s Pétitioﬁ for Post;Cbnvictibn Habeas Corpv;s
* Relief, The Court notes the objections and exceptions of the parties to any adverse ruling herein.
Therefore it is hereby ADJUDED and ORDERED that Petﬂ:loner David T. Walls’s
- Petition for Writ of Habeas Corpus ad Subpmendum is DENIED

The Court directs the Circuit Clerk to distribute attested copies of this order to the

follb‘;zving counsels of record:

Counsel for Pefitioner: - : ' Counsel for Respondent:
Steven Greenbaum, Esq. , Cheryl Saville, Esq.

123 W. Burke Street, Suite 101 380 W. South Street, Suite 1100
Martinsburg, WV 25401 . Martinsburg, WV 25401

CHRISTOPHER C. WILKES, JUDGE
TWENTY-THIRD JUDICIAL CIRCUIT
BERKELEY COUNTY, WEST VIRGINIA.
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