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RORY L. PERRY Il, CLERK
SUPREME COURT OF APPEALS

v.) No. 13-1048 (Ohio County 05-C-550) OF WEST VIRGINIA

TheHonorableLarry V. Starcher,

Judge of the Circuit Court of Ohio County,
West Virginia, and Candy George, Individually
and as Guardian, Mother and Next of Friend of
Kyle George, a minor, and Mark George,
Respondents

MEMORANDUM DECISION

Petitioner (and defendant in the underlying actigXic Domestic Claims
(“AlG”), by counsel Don C.A. Parker and Laura E. yda, invokes this Court’s original
jurisdiction. AIG seeks a writ prohibiting enforoent of an order of the Circuit Court of Ohio
County that allows the plaintiffs in the underlyiagtion to seek discovery of potentially unfair
claim settlement practices that occurred after 8412005, the date the Legislature abolished
third-party actions for unfair claim settlement girees under the West Virginia Unfair Trade
Practices Act (“UTPA”"). AIG also asks this Coust fa writ of mandamus compelling the circuit
court to rule on whether the plaintiffs will be petted to rely upon evidence of unfair claims
handling activities by AIG that occurred after J8ly2005, to establish their assertion that AIG
violated the UTPA. The plaintiffs in the underlgiaction (and respondents herein), Candy and
Mark George, appeared by their counsel Ronald Wolfa

On June 30, 2005, plaintiffs Candy and Mark Gedbgeught an action for
injuries to their minor child, Kyle, arising fromwbd accidents when he fell on a school
playground. The plaintiffs brought suit againsg¢ tounty school board, and against AIG for
third-party unfair claim settlement practices irolation of the UTPA. AIG was the claims
handler for the county school board’s insuranceear

On July 8, 2005W.Va. Code § 33-11-4a(a) [2005] took effect and thereafter
prohibited third-party lawsuits alleging unfair ichasettlement practices, lawsuits just like that
filed by the plaintiffs. The statute says, in pegnht part:

A third-party claimant may not bring a private sauof
action or any other action against any person fourair claims
settlement practice. A third-party claimant’s senedy against a
person for an unfair claims settlement practicether bad faith
settlement of a claim is the filing of an admirasive complaint
with the Commissioner. . . . A third-party claimanmay not include
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allegations of unfair claims settlement practiaesumy underlying
litigation against an insured.

However, while the Legislature abolishéalvsuits alleging third-party unfair
claim settlement practices, the Legislature sinmatausly established auministrative process
whereby litigants could pursue administrative pgeslagainst insurers for third-party unfair
claim settlement practiceSee W.Va. Code § 33-11-4a(b)-(j). Unfair claim settlement praes
by insurers are still illegal; it was simply thedion for relief that was changed.

The plaintiffs settled their lawsuit against theusty school board in 2009.
Thereatfter, the plaintiffs sought discovery on thadlegations that AIG had engaged in unfair
claim settlement practices in the resolution ofrtlavsuit.

AIG filed a motion for a protective order to lintiie scope of discovery that could
be sought by the plaintiffs. Specifically, AIG askthe circuit court to prohibit discovery of any
unfair claim settlement practices by AIG that ocedrafter either the filing of the respondent’s
complaint or the effective date af.Va. Code § 33-11-4a. AIG argued that the statute
essentially prohibits the use at trial of unfaaici settlement practices that occurred after July 8
2005, and therefore that conduct is not discoverabl

In an order dated April 11, 2013, the circuit corgfused to issue a protective
order. The circuit court reasoned th&tVa. Code § 33-11-4a only prohibits the filing of a
lawsuit after July 8, 2005; it does not prohibi #avidence of unfair claims settlement practices
that occurred after July 8, 2005, from being used pending lawsuit. Thus, the circuit court
found that “the post July 8, 2005 claims activitidAIG are discoverable in this lawsuit.”

On October 18, 2013, AIG filed a petition with th@ourt seeking a writ of
prohibition to halt enforcement of the circuit ctsiiorder.

In Syllabus Point 4 o8tate ex rel. Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d
12 (1996), we adopted the following guidelines veha&mvrit of prohibition is sought:

In determining whether to entertain and issue vthi¢ of
prohibition for cases not involving an absence wfsgiction but
only where it is claimed that the lower tribunalcegded its
legitimate powers, this Court will examine five fas: (1) whether
the party seeking the writ has no other adequatenmesuch as
direct appeal, to obtain the desired relief; (2pthler the petitioner
will be damaged or prejudiced in a way that is catrectable on
appeal; (3) whether the lower tribunal’s order lsady erroneous
as a matter of law; (4) whether the lower tribugaitder is an oft
repeated error or manifests persistent disregard dither
procedural or substantive law; and (5) whetherdkeer tribunal’s
order raises new and important problems or issfiéawo of first
impression. These factors are general guidelinas ghrve as a
useful starting point for determining whether acdé$ionary writ
of prohibition should issue. Although all five tacs need not be



satisfied, it is clear that the third factor, th@éséence of clear error
as a matter of law, should be given substantiagjiatei

AIG asks that we prohibit enforcement of the citcoourt's order allowing
discovery of unfair claim settlement practices rafiely 8, 2005. AIG contends that the circuit
court’s order is clearly wrong “as a matter of coomsense” because AIG’s violations of the
UTPA after July 8, 2005 “could not form the basfsaolawsuit when they took place.” AIG
further contends it should not be subjected to camptory and punitive damages based upon
unfair claim settlement practices that occurredrafuly 8, 2005. Lastly, AlIG argues that any of
AIG’s violations of the UTPA after July 8, 2005 wdwnot be admissible at trial.

We reject AIG’s contentions. The UTPWA/Va. Code § 33-11-4 [2002], was last
amended in 2002 and prohibits a long list of atiési by insurance companies. The UTPA
declares violations of this list to be “unfair medls of competition and unfair or deceptive acts
or practices in the business of insurance.” Tlaetwities are prohibited, regardless of whether
the insurance company is dealing with a first-panyured or a third-party to an insurance

policy.

More importantly, nothing iW.Va. Code § 33-11-4a (that was adopted in 2005)
altered the list of prohibited activities containedW.Va. Code § 33-11-4. All that the 2005
statute changed was to proscribe third-party pfésntrom filing lawsuits based on insurance
company claim settlement misconduct. Third-pafginpiffs must now file an administrative
complaint with the insurance commissioner. Fiigttyp plaintiffs, however, may continue to
bring lawsuits for violations of the UTPA.

Furthermore, the UTPA delineates certain activiags‘unfair claims settlement
practices.” W.Va. Code 8§ 33-11-4(9) prohibits various unfair claim setiknt activities, but
only so long as they are committed “with such fesqry as to indicate a general business
practice[.]” Hence, a first- or third-party plaiffitcannot simply complain that an insurance
company violatedV.Va. Code § 33-11-4(9) on one occasion; instead, they msistbésh “that
the practice or practices are sufficiently pervasor sufficiently sanctioned by the insurance
company that the conduct can be considered a ‘germisiness practice’ and can be
distinguished by fair minds from an isolated eveBlyllabus Point 4Doddrill v. Nationwide
Mut. Ins. Co., 201 W.Va. 1, 491 S.E.2d 1 (1996%ece also, Syllabus Point 3Jenkins v. J.C.
Penney Cas. Ins. Co., 167 W.Va. 597, 280 S.E.2d 252 (1981) (“More tlzasingle isolated
violation of W.Va. Code, 33-11-4(9), must be showorder to meet the statutory requirement
of an indication of ‘a general business practigdjich requirement must be shown in order to
maintain the statutory implied cause of action.”).

In the instant case, the plaintiffs brought suit &ime 30, 2005, before the
effective date oMV.Va. Code § 33-11-4a. To establish their claim that AIG coitted unfair
claims settlement practices in the resolution @irtthawsuit in violation of the UTPAW.Va.
Code § 33-11-4(9) requires more than simply showing @swated violation. The UTPA
requires the plaintiffs to show that AIG engagedunfair claim settlement practices with such
frequency as to establish that the conduct wasreagpee “general business practice.” To
establish a “general business practice,” the pfésnshould be permitted discovery of AIG’s
claims settlement practices, whether or not thasierss pre- or post-dated wh&iVa. Code 8§
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33-11-4a went into operation. Our rules indisplytgiermit “discovery regarding any matter,
not privileged, which is relevant to the subjecttterainvolved in the pending action[.]”
W.VaR.Civ.Pro. 26(b)(1).

The plaintiffs timely filed their UTPA lawsuit whetihe law still permitted the
filing of such suits. There is nothing W.Va. Code 8 33-11-4a to suggest the Legislature
intended to retroactively preempt existing suiésd the circuit court’s order permits discovery
of AIG’s claim settlement practices that post-déiee adoption of the statute, and that will assist
the plaintiffs in proving their allegation that AlGad a general business practice of violating the
UTPA. On this record, we can find no error by tireuit court.

In its petition to this Court, AIG also seeks atwaf mandamus. AIG asks that
we compel the circuit court to rule forthwith oretadmissibility at trial of any post-July 8, 2005,
unfair claim settlement practices by AlG. We diatee standard for a writ of mandamus in
Syllabus Point 2 o8ate ex rel. Kucera v. City of Whedling, 153 W.Va. 538, 170 S.E.2d 367
(1969):

A writ of mandamus will not issue unless threenedats
coexist -- (1) a clear legal right in the petitione the relief
sought; (2) a legal duty on the part of responderdo the thing
which the petitioner seeks to compel; and (3) theseace of
another adequate remedy.

AIG is asking this Court to force the circuit cotwtrule on the admissibility of
evidence before the parties have even conductedwdisy. It is well established that thidest
Virginia Rules of Evidence andRules of Civil Procedure allocate significant discretion to a trial
court in making evidentiary and procedural rulingsee, e.g., Syllabus Point 1McDougal v.
McCammon, 193 W.Va. 229, 455 S.E.2d 788 (1995); SyllabustRh State v. Rodoussakis, 204
W. Va. 58, 511 S.E.2d 469 (1998); Syllabus Poirft&e v. Peyatt, 173 W.Va. 317, 315 S.E.2d
574 (1983); Syllabus Point 18ate v. Huffman, 141 W.Va. 55, 87 S.E.2d 541 (1955).

Since the admissibility or exclusion of evidenceigjuestion within the circuit
court’s discretion, AIG cannot establish a “cleagdl right” to the relief sought and is therefore
not entitled to mandamus relief.

We therefore deny the requested writ of prohibitaord the requested writ of
mandamus.

Writs denied.



ISSUED: February 21, 2014
CONCURRED INBY:

Chief Justice Robin Jean Davis
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Allen H. Loughry Il

DISSENTING:

Justice Brent D. Benjamin



Benjamin, Justice, dissenting:

Effective July 8, 2005, the West Virginia Legisleumandated that no
further third-party settlement bad faith actionsilddoe brought in the courts of this State.
W. Va. Code § 33-11-4a(a) (2005). This includezinak based upon allegations of bad
conduct after this datdd. In clear, direct and precise terms, the Legistatirected that
claims not filed before July 8, 2005 and claimsted to activities after July 8, 2005
must be brought only in an administrative actiofolethe Insurance Commissioner of
West Virginia. Id. On this clear command of the Legislature, it wemight there could

be no serious disagreement — until today’s majapyion.

In refusing to grant the requested writs, the m@jgudicially rewrites the
statutory law to circumvent the plain intentiontleé Legislature and, in so doing, creates
a jurisdiction for courts to entertain complainb®at alleged improper conduct occurring
after July 8, 2005 -- despite the Legislature hgvaiready legislated that the proper
jurisdiction to deal with such complaints is witketinsurance Commissioner. | not only
am troubled by the majority’s legally inaccuratsui, but also by the appropriation by

this Court of legislative power to reach this résul

The Unfair Trade Practices Act (“UTPA”) was enactéa regulate trade
practices in the business of insurance . . . binohef . . . unfair methods of competition

or unfair or deceptive acts or practices and byibpitng the trade practices so defined or



determined.” W. Va. Code § 33-11-1 (1974). The UT#shibits unfair claim settlement
practices, which are described in W. Va. Code 8 B3KH9) (2002):
No person shall commit or performvith such
frequency as to indicate general business practice any of the
following:
(c) Failing to adopt and implement reasonable
standards for the prompt investigation of clainisiag under
insurance policies;
() Not attempting in good faith to effectuate praimn
fair and equitable settlements of claims in whielbility has
become reasonably clear . . . .
(In relevant part) (emphasis added). Under thendemguage of W. Va. Code § 33-11-
4(9), to maintain a suit under the statute, a pfdimust refer to more than one act in
order to show a general business practice. In otleds, a general business practice is

proven through a pattern of behavior. Here, tlspoadents (“Georges”) complained of

past behavior only by petitioner, AIG Domestic Clainm] (“AIG”).

Third-party bad faith claims had been a sourceatitipal controversy for
some time in West Virginia prior to 2005. Whethesod or bad, the Legislature
ultimately resolved the controversy by barring setdims as of July 8, 2005. W. Va.
Code § 33-11-4a(a) extends this bar to the filihglaims and to allegations related to
bad faith conduct after this date. Specifically, a. Code § 33-11-4a(a) states, in
pertinent part:

A third-party claimant may not bring a private cawsé

action or any other action against any person fouafair
claims settlement practice. A third-party claimantsole
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remedy against a person for an unfair claims seéid
practice or the bad faith settlement of a clainthis filing of

an administrative complaint with the [Insurance
Commissioner of West Virginia] . . . . A third-partlaimant
may not include allegations of unfair claims setkmt
practices in any underlying litigation against asured.

Where, as here, the law and the legislative inteatso straightforward and clear, there
should be no serious question but that the codavbé&egally erred and that both writs

should issue.

The issuance of both writs is also compelled fdbtualn their June 30,
2005 filing, the Georges asserted the followinggdltion of bad faith conduct by AIG in
the settlement of their claims:

(34) Defendant AlGviolated the [UTPA] and/or West
Virginia insurance regulations with such frequemay to
indicate a general business practice, specificaltyuding,

but not limited to, not attempting in good faith ééfectuate
prompt, fair and equitable settlements of claimswihich

liability had become reasonably clear and othelatiens of
the Unfair Claims Settlement Practices Act.

(35) Defendant AIG in the handling of plaintiffslaims
has violated the [UTPA], West Virginia Code § 33-11-4(9),
as well as the insurance regulations promulgatecetinder,
including, but not limited to the following:

a. Failing to adopt and implement reasonable stalsda
for the prompt investigation of claims arising unde
insurance policies;
and

b. Failing to attempt in good faith to effectuat®mpt,
fair, and equitable settlements of claims in which
liability has become reasonably clear.



(Emphasis added). Although timely filed on June ZWD5, to “beat” the upcoming July
8, 2005, deadline for the raising of a civil claihthird-party bad faith against AIG, the
Georges chose to narrowly plead their allegatiorteey only allegedpast conduct
(conduct by AIG prior to June 30, 2005). Abseminirtheir asserted claims wagy
allegation of ongoing bad faith conduct by AIG tethto them such as might give rise to
a legitimate discovery attempt to seek evideaiter June 30, 2005. Nevertheless, the
Georges thereafter sought not only to discover-pose 30, 2005, AIG conduct, they
also now intend to rely on such conduct at thd @fahis matter based upon the candid

representation of their counsel during the oraliargnt of this case.

AIG sought a writ from this Court to compel thectiit court to rule on
whether the Georges could rely on AlG’s activityeafJuly 8, 2005, to support their
unfair claims settlement practices allegations. AdiSo sought a writ to prohibit the
circuit court from enforcing its order allowing tli&eorges to seek discovery of events

that occurred after the abolition of third-party RA actions.

The majority’s memorandum decision denies bothswkYith regard to the
writ to compel, the majority reasoned:

To establish their claim that AIG committed unfalaims
settlement practices in the resolution of their daiv in
violation of the UTPA,W.Va. Code § 33-11-4(9) requires
more than simply showing one isolated violation. .. To
establish a “general business practice,” the pféanshould
be permitted discovery of AlIG’s actions that vieldtthe



UTPA, whether or not those actions pre- or posédatrhen
W.Va. Code § 33-11-4a went into operation.

The majority’s decision does not clearly recogrtizat for the Georges to
have asserted a valid claim, enough acts estaidjshigeneral business practice must
have occurred prior to filing the claimg.,, a cause of action cannot be maintained on
speculation of future bad acts. Furthermore, ther@es’ complaint clarifies that, through
its use of only the past tense, the Georges r@dyg on events occurring prior to the
filing of their complaint. Had the Georges intendedinclude future events to further
reinforce their allegation of a general businesactice, they needed simply to include

such language in their complaint.

Had the Georges alleged in their complaint that Ad@ntinues to violate”
the UTPA, events occurring after the filing of t@mplaint and the effective date of W.
Va. Code 8§ 33-11-4a would be usable and discowertblshow a general business
practice without violating W. Va. Code 8§ 33-11-A&lthout that allegation in the
complaint, subsequent bad acts must constitutparate cause of action now barred by
statute. W. Va. Code § 33-11-4a. With regard towthieto compel, the majority erred by

failing to give effect to the language of the coaip.

The majority compounds its error by denying thetwoa prohibit the

discovery of events following the effective dateVéf Va. Code 8§ 33-11-4a. The majority
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supports this decision, stating that “our rulesypetdiscovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending ati’
W.Va.R.Civ.Pro. 26(b)(1).” (Emphasis added). Evidence of AIG’siatt after the
Georges filed their complaint is wholly irrelevaas a matter of law because the Georges’
complaint specifically confines its allegationsdwents occurring prior to the date the
complaint was filed. The subject discovery has plagential to result in a great and
unjustified financial burden upon AIG. | would gtamoth the writ to prohibit and the

writ to compel.
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