STATE OF WEST VIRGINIA
SUPREME COURT OF APPEALS

Kenneth Riley,

Petitioner Below, Petitioner FILED
April 12, 2016
vs) No. 15-0885 (Randolph County 12-C-181) RORY L. PERRY I, CLERK

SUPREME COURT OF APPEALS
OF WEST VIRGINIA

William J. Vest, Warden,
Beckley Correctional Center,
Respondent Below, Respondent

MEMORANDUM DECISION

Petitioner Kenneth Riley, by counsel Gerald E. Blair Jr., appeals the Circuit Court of
Randolph County’s August 7, 2015, order denying his petition for writ of habeas corpus.
Respondent William J. Vest, Warden, by counsel Lara Kay Omps-Botteicher, filed a relsponse.
On appeal, petitioner alleges that the circuit court erred in denying his petition for writ of habeas
corpus because he received ineffective assistance of counsel and the State failed to fulfill its plea
agreement.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In October of 1998, the Randolph County grand jury indicted petitioner on one count
each of delivering a controlled substance to an inmate, attempting to transport into prison a
controlled substance, conspiracy, and possession with intent to deliver a controlled substance.
The indictment was based upon an investigation of several recorded jailhouse telephone calls
wherein it was believed that petitioner orchestrated a plan to smuggle marijuana into the
Huttonsville Correctional Complex for personal consumption and/or distribution.

In January of 1999, Petitioner pled guilty to one count each of delivering a controlled
substance to an inmate, conspiracy, and possession with intent to deliver. As part of the plea
agreement the State agreed to recommend concurrent sentences for these crimes and that these

'Pursuant to Rule 41(c) of the West Virginia Rules of Appellate Procedure, we have
replaced the original respondent, David Jones, with William J. Vest, who is the current warden
of the Beckley Correctional Center where petitioner is incarcerated.
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sentences be served consecutively to petitioner's underlying convittibngng the plea
hearing, petitioner set forth the factual basis for his plea stating that he “help [sic] arrange get
[sic] some marijuana dropped off to be brought into Huttonsville” and that it was for “personal
use and [to] probably sell some.” Thereafter, the circuit court held a sentencing hearing during
which the State indicated its recommendation regarding sentencing was contained in the plea
agreement. The circuit court sentenced petitioner to three consecutive terms of incarceration of
one to five years. Further, the circuit court ordered that petitioner’'s sentences were to be served
consecutive to his underlying convictions.

In August of 1999, the circuit court held a hearing on petitioner’'s motion for reduction of
sentence made pursuant to Rule 35(b) of the West Virginia Rules of Criminal Procedure. When
asked for the State’s position in regard to petitioner's motion, the State argued that petitioner’s
sentence was “quite appropriate, and should stand” primarily because petitioner was “one of the
major players and coordinators of this event as opposed to some of the other co-defendants|.]”
Accordingly, the circuit court denied petitioner’s motion for reduction of sentence.

Petitioner filed a pro se petition for habeas corpus relief on November 19, 2012.
Thereafter, the circuit court appointed counsel for petitioner and directed that an amended
petition for habeas corpus relief be filed. As directed, petitioner, by counsel, filed an amended
petition for writ of habeas corpus alleging that he was entitled to relief because the State failed to
fulfill the plea bargain and a general “omnibus clause” that specifically preserved all other
grounds for relief.

In January of 2014, the circuit court held an omnibus evidentiary hearing during which
the circuit court allowed petitioner to assert the following additional grounds for relief: 1)
consecutive sentences for the same transaction; 2) unfulfiled plea bargain; 3) ineffective
assistance of counsel; 4) double jeopardy; 5) no preliminary hearing; and 6) severer sentence
than expected. During a continued omnibus hearing in December of 2014, the circuit court heard
testimony from petitioner's former counsel responsible for negotiating the plea agreement.
Again, the circuit court continued that matter to allow the parties to secure additional discovery
material from the underlying criminal matter. By ordered entered August 7, 2015, the circuit
court denied petitioner’s petition for habeas corpus. It is from this order that petitioner appeals

This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
guestions of law are subject tada novo review.” Syllabus point 1Mathena v.

Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

“Petitioner was incarcerated for several larceny related offenses at the time of the
indictment.



Syl. Pt. 1,Sateexrel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

In his first assignment of error, petitioner argues that the circuit court erred in denying
habeas relief based on his claim of ineffective assistance of trial counsel. Specifically, petitioner
argues that his trial counsel was ineffective because counsel allowed him to plead guilty to
offenses that were “impossible” to commit. Petitioner devotes only one short paragraph of
argument to this assignment of error. He does not cite to a single case in support of his argument
that it was factually “impossible” to plead guilty or that his trial counsel was ineffective. This is
in direct contradiction to this Court’s Rules of Appellate Procedure and specific directions issued
by administrative ordet.

Specifically, Rule 10(c)(7) of the West Virginia Rules of Appellate Procedure requires
that

[tlhe brief must contain an argument exhibiting clearly the points ofafattaw
presentedthe standard of review applicable, and citing the authorities relied on .

. . [and] must contain appropriate and specific citations to the record on appeall.]
The Court may disregard errors that are not adequately supported by specific
references to the record on appeal.

(emphasis added). Additionally, in an Administrative Order entered December 10,R2012,
Filings That Do Not Comply With the Rules of Appellate Procedure, Chief Justice Menis E.
Ketchum specifically noted in paragraph two that “[b]riefs that lack citation of authority [or] fall
to structure an argument applying applicable law” are not in compliance with this Court’s rules.
Further, “[b]riefs with arguments that do not contain a citation to legal authority to support the
argument presented and do not ‘contain appropriate and specific citations to the record on appeal
. as required by rule 10(c)(7)” are not in compliance with this Court’s rules. Here, petitioner’s
brief is woefully inadequate. While it does appropriately cite to the applicable standard of review
on appeal, it lacks citations to any relevant legal authority. Thus, petitioner’s assignment of error
was not properly developed on appeal. However, despite petitioner’s failure to preserve this issue
for appeal, this Court has reviewed the record in this matter and determined that the circuit court
committed no error in regard to petitioner’s first assignment of eseerSyl. Pt. 8, in partState
v. Fortner, 182 W.Va. 345, 387 S.E.2d 812 (1989) (holdimgperson may be convicted of a
crime so long as the evidence demonstrates that he acted as an accessory before the fact, as a
principal in the second degree, or as a principal in the first degree in the commission of such
offense.”); see also Syl., in part,Sate v. Dameron, 172 W.Va. 186, 304 S.E.2d 339 (1983)
(holding “an accessory before the fact is a person who being absent at the time and place of the
crime, procures, counsels, commands, incites, . . . another person to commit the crime[.]”
(internal citations omitted)).

3petitioner’s conclusory reference to that it was “impossible” to commit these crimes is
deficient as it is unsupported by citations to the appendix record on appeal or by meaningful
argument. As this Court has explained, “[a] skeletal ‘argument,” really nothing more than an
assertion, does not preserve a claim . .Safe v. Kaufman, 227 W.Va. 537, 555 n. 39, 711
S.E.2d 607, 625 n. 39 (2011yubting United Sates v. Dunkel, 927 F.2d 955, 956 (7th
Cir.1991)).



Petitioner also reasserts his claim that the trial court erred in denying him habeas relief
based on the State’s failure to fulfill its plea bargain. Specifically, petitioner argues that the State
failed to recommend concurrent sentencing at the hearing on his motion for reduction of sentence
filed pursuant to Rule 35(b) of the West Virginia Rules of Criminal Procetieedo not agree.

Upon our review and consideration of the circuit court’s order, the parties’ arguments, and the
record submitted on appeal, we find no error or abuse of discretion by the circuit court. Our
review of the record supports the circuit court’s decision to deny petitioner post-conviction
habeas corpus relief based on this alleged error, which was also argued below. Indeed, the circuit
court’s order includes well-reasoned findings and conclusions as to the assignments of error
raised on appeal. Given our conclusion that the circuit court’s order and the record before us
reflect no clear error or abuse of discretion, we hereby adopt and incorporate the circuit court’s
findings and conclusions as they relate to petitioner's assignments of error raised herein and
direct the Clerk to attach a copy of the circuit court’s August 7, 2015, “Final Order Denying
Post-Conviction Writ of Habeas Corpus” to this memorandum decision.

For the foregoing reasons, we affirm.

Affirmed.
ISSUED: April 12, 2016
CONCURRED IN BY:

Chief Justice Menis E. Ketchum
Justice Robin Jean Davis
Justice Brent D. Benjamin
Justice Margaret L. Workman
Justice Allen H. Loughry II
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i THE CIRCUIT COURT GF RANDOLPH COUNTY, WEST VIRGRIA

HEMNETH BIiLEY, I =

: BB

Defitioner, t 2 E 2
8, Givil Gase Mo.: 120481 l oL E;_'?,,
‘ Underiylng Cass No: §6-F-82 Tooms 7

Henorshie Thomas A. Eadsll, %@zagéu @ o3

E. i

DAVID W. JORES, WARDEN
SALEM CORRECTIONAL CENTER,

Respondenit.

FINAL ORDER
DEMYING POST-CORVICTION WRIT OF HABEAS CORPUS

Most recently on the 28" day of Mey, 2018, cams Pestitioner, Kennath

Riley, net in person but by video conferenes, and By and through hie counsal, Jery

Bilair, and {he Respondent, David W. Jenaes, net & persan, biut by and through his

counsal, Leckiz L. Paling, Specisl Proaseuting Atforasy for Randolph CGounfy, West
Yirginia, All were present pursuent fo the Courl's prior Order seiting the matier for &
Status Hearning,
WHERELISORN, the Court did requast thel the parties submit propoesed
fndinge of fact 2nd conciusions of iaw to te Court within tiry {30) days of the Heerlng,
Upen eensiderafion of all the evidence presented by the pariss and
further comalned in the resard in the underlying criminal matier encaplioned Siale of

West Yirginia vs. Kennsth Rliey, Felony Indictment Numier 38-F-B3, in the Sircult Gourt
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of Bandolph Gounty, West Virginla, and the pertinent legal suthorily, the Grurt finds that
the Pefitionar is net entitled o & Wiit of Habeas Corpus and his Pefition, and Amended

Petition For Wit Of Habeas Corpus shouid be DEMIED.

FINDINGS OF FACT

73  Onthe 25" qay of October, 1985, the Patilionsr was indictad, aleng
with two (2) co-defandants, by a Grand Jury in and for Randalph Saunty, YWest Virginis,
which raturnet a five [5) seunt indichment,® four (&) of which perieined to e Petfifionsr,
Kanneth Bilsy, for the followlng charges:

Count Ona: . Delivary of 2 sontrolied substancs o an inmaie,

2 fslany 1n vielation of West Virginia Cods
§ 81-5-8(d);

')

fount Twa: Atempled delivery of a sontrolled substance
{a an inmate, a felony In vielation of

Wast Virginia Code § §1-11-8; [nol anplicable
1o Kanineth Riley];

I

Count Thiss: Akempt to iransport info prison 8 sorirelied
substance, a feleny in violation of West Virginia
Lode § §1-11-8;

Count Four,  Senspiracy, 8 felany in vislatian of West Yiginis
Code £ 51-10-31:

Caunt Five:  Possession with inlerd (o dediver, a feleny in violation
of West Vicginia Code § 80(s)-4-407{iD;

7)  Afer an exchange of discovery and nlea negotiations, on he 15" day
of Jenuary, 1998, ihe Petliloner veluntasily pied guiliy to the following charges:

Count Gne:  Delivery of 2 coniralled substence, (o an inmate,

! sount Twa (2} of ihie within Indigtment for the offenss of atiempted defivery of 8 gontrollee substancs
only apafiad 1o so-defendant, Juhnny Bay Zroska.

Page 2 of 25
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g falony in vielation of West Virginia Cads

§ 61-5-8(a);

Count Four:  Conspiracy, 2 falony in vislstion of Weet Wirginia
Code § 61-10-31; and,

Count Five: Possession with intent to deliver, a felony in yialation
of Wast \irplnle Coda § 60(2)-4-401{1).

3) inexchangs forihe Pefilioners plea of guity i the threa {3)
charges, the Sisle agreed to diamiss the other Two (2) cherges contained in the
Indictment and to recommend that the sentences onihe ihree (3) charges to which the
Pethioner plad gulity would run congurzenily with zach other and consecutive to the
sentsnge that the Pefitioner was then currently serving gf the Huttonsville Gorrestional
Center. The Circuli Caurten tha 15" day of January, 1999, scespiad the Batifioner's
guiliy oleas, and ordered a pre-senience irvastigation report.

4)  ©On the 28" day of Mareh, 1998, the Circult Couri sonducisd
senfencing procsedings at which fime the Prosecufing Afoyney referred the Coun fis
repomrmendation in the Fles Agreement without gaying snything further. “Your Honar
my iecormmsndaticn ie conteined in the Plea Agreement Your Honor." (See Transcrpt
=f sentencing hearing filgd in Case No. 88-F-83 on August 2, 1889, p. 8, L.18-19). The
Petftioner's kial counsel had painted out that the Pre-Santance nvestigetion Repon
sited yse of g firearm [0 a prior siense and ihsl the same wWas SrmoneEaus, znd thet the
Betitloner was sonviciad in Florida of "resisting or obatructing an Officer withcut violance
ot with viclence” ihe Stete had no ebjection te a modifications of the repoit, and the
Caurt ruled that it would be so medified. {(Bentancing Téﬁ%ﬂﬁpt B4 L i1—p 6 L 12)

The Cireult Court then Bubgsquantly dapsried fom Ine joint recommendation of the

Page 3of 25
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Plaa Agraement, not sentericing the Pefitioner congurrent serterices but sentencing him

tn congacutive sentences of one {1) ta five {9) yeare for sach offansa. It is not disputed

shat the recommendalicns of the Plea Agreement wers non-binding vpen the Sourt.

5) That at the time of the seriencing on the 189 day of January, 899,
the Petitioner became disruptive and fold the Court "stick that fine Wp your 883, pal”
The Fetitionar against the adoration of hls counsel further stated “fugk "em. | don't want
o reconsides 1" (Sse Sertericlng Transsript p. 7, L. 7, and 11.) Ae a meult of ihe
Setliionsr's oulburst the Cireult Cout found the Pefilionsr M summary civil sonismpt
and imposed a senterce of fen {1 A} days for centempt end dirscted ihat ¢aid sentancs
ng sarved conseoutive io the seniencss imposed and the sentence that the Pstitionsr
was cuirenily esiving.

g) The recerd reflects thet no sppaal was taken by the Palitloner a3 8
éguli af the sentencing held on the 10" gay of January, 1989,

7+ ©On the 20% day of August. 1988, pursuant o & written Mofiort For -
Seduntion Of Sentence Pursuar lo Rule 35 of the YWesl Virginia Criminsl Prosgdure
further procesdings were held al which time the Petiionar’s then counsel of recod,
Thormas 5. Dyer, indicated to the Gourl shat 28 2 matter of steategy he oid not reguast
that Mr. Biley be brought io the propaadings in light of e p=tifioners bahavior at the
dma of the ssniangng, At the time of the hearing upon the Petitionsr's Bule 35 Metion

snsel for the Palitiones agued to the Goun of e Petioner's aceomplishments while
incarcerated, and addressed the ssntences jmposad by the Loutt upan tha <&~

Jefercants end addressed letters of suppor fiom the Peiltioner's family.
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g) The then FProsecuting Aftorney, Earl W, Mesewell, offered that he
welieved that e senlencing in thHls case was apploprgte pasad upon the fact that the
Patitioner was “one of the mejor players and cogrdinators of this event as cppaesed o
some of the ather co-defendants whe wera merely dellverers or Mulss, 8010 gpaak, A
Thompson wes sssentially the mule who was assignied the task of bringing the ngreotics
inio the prison, whereas, Me. Riley assenfially made contacts oulslie o of the prison and
wes the persen hendling the funes - - he was by far the ceniral figure who but for thie
svent eould not hava faken place” (Rule 38 Hearng Trenscript p. €~7, 8. &, L. 19— 245,
5 7, L 1) The Brosecuiing Alterney further oFsrad "end whan sne alse considera the
fact — tha facior such as pofentiel - iowards rehsbilitation as demonsirated by his
resord — by $he Pra-Sentenes Report and his disposition the -1 %sliews the sentencs
given to him was quite appropriate and should atand.”

g} The Court a? the time-of tha heasring on the Sulg 35 Metien renfiewad
the extensive criminal recerd of the Detitioner by lsting the significant number of
pharges that hed been brought ggalnet him over tha years and in latlng Ih@ gieal

rumber of charges including the errencously raferred to "one of the grand lareeny

' offanses includsd the use of a firsarm - " (Bule 35 Haaring Transcrpt p. 8, L & — 3.

That being the subject of he modification of the Pra-Senience Investigation Report a3
neted at the time of the sentending proceedings on the 18" day of January, 1880

16)- At the me of the heefing pracaedings on ine Motion far Rula 35
ralief, the Courtin its wisdem, and wisely indicated that i would not hotd the Pelitioner's
outburst at the time of tﬁé sentencing proceedings on the 14® day of January, 1989, &3

g facter against ihe Patlfianat.

N 0o T3
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14} The Seust s s ruling upen the Rulg 35 Migtion indicated that it wes
denying the same "becsuse of his extensive eriminal histery gaing back at feast hifteen
{42} yeurs." {Rule 38 Heatlng Transsript p. 5 L. 18-18) No mention of the use of a
firearm was menticred by the Cireuit Court.

12) The record raflects thai ne gppeal wae taken by the Petifioner 23 2
ceault of the rianial of Rule 25 Motion on the 30° day of August, 1898,

13 On the 7" day of A, 2040, the Pefitioner filad his pre se Motion
For Regonsidoration Of Senfence which Wes gamied by the Ciouit Gowt The
Hansrahle Jamie Wilforig, then presiding, of the g™ day of Aprii, 2010,

14) The record reflests that no appeal was taken by the Peﬁ%&mpar Be 8
reculi of the denial af Metion For Recongigeration OFf Senience on the 8% day of Apri,
16868,

15y On the 16" day of November, 2013, the Peiitionsr, 2f0 58, filed nis
Petition Sor Wt OF Habeas Corpus.

16) The Circuit Court by its order entered on the ;5“’ day of Jenuary,
013, deterrined that the Peliiloner may have had grounds for relief snd further
determined i selisfasiorily demansiraied the appointment of counsal 88 warranted, The
Petlifoner was then granted leave 16 mrpgecuie thle acllon in forms pauperis 5nd legal
counssi was apgoinied fo represent WM in fusther proceedinge herein with spasific
direciion o file sn amended peiilicn along with & completed Losh chechlist.

§7} Pursusnt to such Oeder - the Petitlener by and through s then

appuinted legal counsel fled n Amsnded Pefition For Writ of Habeas Corpus with

Bage 6 of 25




sH=chmens on Merch 26, 2013 Therein, the Pefitioner averred his assignments

" pearing grounds for refief, to wit

Eround One; Unfulilied Plea hargain,
Cropnd Two: Dmnibus Glause. -

18} By fhe Supreme Ceun of Appasle of West Virginie Administrative
Order entered ot e 10" gy of April, 2&13 by Brent T. Benjamin, Chief Justioe, The
Honorshle Thomas A. Bedell, Judge of the 185 Judicisl Cireuit, was temporariy
gasigned o the e Juéls;al Clroult for purpeees of preslding in thls case o deeming
the requested, voiuntary racusal by The Henerable Jamie Gadwm Wilfong, Judge of the
20" Qgﬁit:ial Clreuit, warrantsd,

18) On the 27" day of Seplember, 3012, came the Pefifloner, Kennein
Hiley, in person via video conferencing from ihe Ghie Conrectional Genter and by his
oounasl, Dwight . Hall, hls counesl of racotd hereln. Furher, £ame the #hen
Respondent, Marvin Flumiey, Wapden of Hultoneville Correctional Center, nof in persan,
but by prd though M Michas! W, Parder, Prosecuting Azornay for Randoiph County,
yest Virginiz, The parties and their counsel were gll present pussuant fo &k Order of
stie Court seling an Omnibus Healng on the ?eﬁiﬂiﬁﬁer‘é Paiition for a Wiit of Habkess
Corpus by Order entered hsrsin on she 27" day of August, 2073, Al the outsel, the
Court declarsd the procsedings @ e g fingt Dmnibus Hebeas Cofpus prooeeding
pursuant i West Virginia Code § 53-4(z)-1, et seq. At the inlfial hearlng on the 27"
day of Ssplembar, 2013, the Cour, isfer &g, emanded the style of the case o reflect
e P@ﬂb@ﬁér Kanneih Riley's curemi sustodial statis, ineorporated all pleadings and

exhipia in tha underlying oriminsl matter in Criminal Gase MNo. 28-F-33 int0 the reeord in

Page 7 of 25
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this matter, addréssed the Losh Checklist list, sddressed Waiver af Atierney Cient
Privilegs with Petiionsr's prior counsel, and upsn Maotion of te Petiticner disqualified
the office of Michesl W, Padeer, Prossouling Allomey of Randoiph Counly, West
Viyginie, based upon the fast that Betitioner's prlor irlal counssl, namely, Righard W.
Shyreck, was presenily smploved as ar Assistant Prosecuting Asemay for Randoiph
County, West Viginia.

Euriner avidertiary proceedings wers held on the 24" day of Jenuary,
2014, and the 15" day of Decomber, 2044

Scheduling or Siatus Confersnces wars hald harsin on the 57 day of
March, 2074, the 6 dey of Dciober, 2014, the 20" day of November, 2014, the 10° day
of Apill, 2015, the 117 day of May, 2015, and he 26" day of May, 2015

20) A} the fime of the Initisl Omnibue proseeding held hefeln on the 27"
day of Septamber, 20713, the Court ingulred as 1o counss] whether 8 Logh Checklist had
Leen completed in this matier 1o which counsel indiceted that ome had not been
syecuied by the Peiitioner but his counsel gould articulete all grounds 1o which the
Datifionor wes desireus of refsing,; memsly:

1) Conseculive Sentences iof same fransaction
{Losh Chacklist, No. 14)°

2) Unfilled Plea Agreement
{Losh Checldist, Re. 8}

%) Information coniaiied in pre-seniance investigation
s report In error
{1 osh Checklist, Ko, 20)

4) Ineffective sesistance of counsel
{Losh Ghecklist, Mo, 27}

. 2 pederensento: 1) Losi Checkdlst, added by Coun

Page fof 23
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B} Pre-lndictment delay
= {Laeh Cheskist, Ne. 32)

8) Question of actual guill
{Losh Checklist, No. 48)

: 7) Severer sentance than gupected
{Logh Checkiist, No. 50}

% 8) Excesslve senience
(Losh CGheckiist, MNo. 1)

g) Amount ot time sarvadioradlt for time servea
(Losh Chacidist, NG. 83;.

[

21) Thereupsn, &t the initial Omnibus nroceedings hersin on the 27N day

af Saptémbar, 2518, The Cowrt addressed the Potitionsr 25 & whether the grounds

o £ e o YU

¥
|

sriculsted by Petitloner's counsel were i {act ol af the grounds in whizh the Patltioner

7T

was desirous of raising fo which inguiry the Petltinner respended In ithe affirmative.

f—— e

Further, the Gourt ingulred of the Paiiticner 23 {o his understending thet any grourtds
nat o5 raisad as pan of e fingl Omoibus proceedings herein would be permangntly

waived By him again to wiish he Patiticner Indicated hs undersiopd, he had senferred

with Cousmel ang agreed that zny grounds net S0 relsad gt the Ompibus proceedings
would In fact be walved, The Court then found salg Valver to ba freely, voluniarily,

knowing and inteifigently and with the aflvice of coungel offered by the Patifonsr,

bR oyt U Aobh ot =y e

53) As @ result of the ofice of Michae) W. Parker, Prosscuting Aftomey '
for Bandoiph Counly, West Virginle, being dizqualified frem Turiher ropresentaiions aof
sha Respondent herein the Lourl, s2a sgopia, and fhe aftandent me delaye and the
dirested eounsel for the Respondent, Dwight R. Hali, to eomplets, execute, and have

she Peiftioner execuie & wiliten Losh ¥. McKenzie Checklist.

Pege Dol 28
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23] On the 26" dey of December, 2013, the Pefitioner In fact filed hie
Lash v, Meenzie Checidist. In his sphackiist Of Grounds for Fost-Cenviction Habeas
Gérpus Relief’ dated tha 11 day of December, 2013, and flled hereln on the 26" day of
Oerember, 3013, the Pefiioner indicates that ke wighed o raise the followlng groungs:

1) Gonsesuiive sentences for sama iransaction
(Lash Checidist No. 14);

2) Unfulfifed plea bargains
{Losh Checlklist Mo, 18);

3) ineffactive assiatance of sounssl
- {Lesgh Gheckilet Na. 214}

£) - Doubls 3@@}35#3:
(Losh Checidist ko. E@}

5 Mo preliminary heaing
{Losh Checklist No. 23);

@  Cussilon of gelusl gulll upen i accaptsbie guilly plea
{Logh Checklist Na. 45}

7 Layarar sentence then sxpected
(Lash Chsekilst o, E0).

24) The Court for a second lime at tha fime of the Gmnibus heering held
an the 24 day of Jenuary, 2014, reviewed ihe Losh v Mck {ange Checklist o ascaraln
whethsr the grounds arfisulated by the Peiltioner or in fact 2l the grounds In whish ¢he
Betitioner was desious of mising to which ingully In #he Balifionsr again responded In
ihe .@ﬁ'%nﬁa%%ua. Furiher, the Court ageln nguired of tha Paliffoner a8 o his
undsreianding that any grounds net &6 raiged 2e part of the final Omnibus proceedings
harein would be permanently walved by him again to which the Pefitioner indicated he
undarsioad, hed conferred with counsel, and agread that any grounds not 8o raised as

part of the final Omnibus proceadings wald It fact be waived. The Court again found

Page 10 0§25
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that said Waiver te be freely, voiuntarily, Inowing and infelligently and with the advice of

counee! offered by the Pefittoner.

231 A revisw of the "Checklist Gf Grounds For Post-Convictlon Habeas

Cerpus” relief filed pursuant to Losh v. MeKenzie, 186 W.Va. 782, 277 S.E.2¢ 806

{1881), a3 cenfirmed by the Petifioner and his. counssl st the fime of the Ommibus

hegring indicetes that the Petitioner, Kanneth Rilay, haz waived ths following groundsa:

{1

Trial eourt lacked jurissictien

Statite pnder which conviction ohielred unconstitutional
indistrent ghows on fase ro offense was committed
Prejudicial pre-trist publicify

Denisl of right to speedy al

Mentat competensy ai time of crime

Mentat cﬂrﬂﬁéiéﬁagf at fime of izl cognizable sven f net
seserted st proper dme or if resolution nat ageguake

incepacity 10 stand tnisl Joe io drug use

Language barrier io undersizrding the procesdings
Denizl of counsel

Uninteliigent walver of counsel

Failure of counsel 1o take an appesal

Coareed confassions

Suppression of helpiul svidance by prosecuior

State's knowlng use &f perjured testimony

Ealsification of 2 franseript by prosecutor

fnfaration in presenience repord srmongsous

Page 11 of 25
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{42}
(43)
(44)
48)
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irregularities in amest
Excessivenass or denial of bail

lega! detention priof o snaignment

, Irreguilariiies or efrors I arraignment

Chelienges to the composition of grerid jury or iz
progedures

Failura o provide copy of ndiciment is defendant
Defecie in indictment

fmn préper yaEnug

Pra-ndiciment delay

Refusal of continuance

Fefusal to subposna witnessas

Brajudiclal joinder of defendanis

Lack of ful} public hearing

Nan-dissiesuns o7 Grand Juy minulies

%efgsgl ta furn over winess netes after witness has
fastifiad

Claim of ncompetence af Hime of offenss, &8 opposed to
fima ef trial

Elaims conpeming use of informers o eanvist
fanstiutiangl errors in avidsntiary rulings
instructiona to the jury '

Cizime of prejudicial sistements by trisl judges
£laime of prejudicist statements by prosecutor

Sufficlency of avidenge

Pags 12 of 23
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@7)

(48]

(53)
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5 RECEIVEE Byt

Acquittel of co-defendant un same charge
Defendant's sheence from patt of the proceedings

Improper communications befween prosecutor of
witnesses and jury

Excessive santencs — disproporionals sentence

\istaken advice of couneel as (o paicle or probation
aligibitity

Amaurt of fime served on sentense, sredit far Hims served.

(36) A raview of the final Losh Checldist in open Court, 38 confirmad by

Petlionar and his counsel, at the tims of the Ominibus hearing on January 27, 2014,

idicatas tha Patifioner, Kenneth Riley, reguested the Cowt to addrese sevan (7)

grounds in his "Petition For Habeas Corpua Ralief".

{14) Consecutive sehtences for same transgetisn;
¢18) Unfulilled plea bargalrs; |
{21) Inefective assistante of eounsel:

(22) Double jopardy;

(25) Mo preliminary nearing;

{48) Qusstions of aciual guilt an soospience of unacoeptakle
guilty plea; and,

(50) Severar santence than expected.

{37} A the time of the submission of the "Proposed Findings of Fect and

Conclugions of Law" submitied on behalf of the Patiiener, Kenneth Riley, on the 2gh

Pega 13 of 23
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day of June, 2015, the Petitioner submitted arguments In suppart of two (2 aodifional
grounds, nemely;

{20 Informatlon in pre-santence report erroneous, and

{45) Sufficlency of vidence.

The Gouri, since reguested by the Petitioner, will in fact consider the
additional twe {2} grounds raised by the Pefilioner although walved in his sarlier Losh
Checklist.

(28] Alinough nat waived, e Fsiléicﬁ%r, ¥ernaih Rilsy, ofered ho
eviderice of argumant in suppert of the following losh Checklist ground and
ancordingly, the greund should be desmed waived:

{25} Mo preliminary haering.

ANALYSIS

(28) The Petifioner has presanisd severst lagai gfﬁuﬁdg for relief in hia
Omnibus Habear Corpus petition and the Court considers the merits of these grounds

g5 fnllows;

Unfuifiled Plea Batgain
{30) The Peiffioner, Kannath Rilsy, alleges twa {2y graunds unocer the

hesding of Unfulfiled Plea Bargeln, Firsl, thet the Proseouting Aktormey at the fime of
the sentencing on the 30" day of August, 1989, did not comply Wwith its contractual
ehlipadion in recommending that the Patilioner's seniencas run concurrently with each

other and scﬁgacuﬂyalu with ﬁhe ootitoners sentonce then being served, The

Page 14 of 25
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Hespondert, submits that the Stele did comply with its contractusl obligations at the
tima of {he sentencing by siating "Your Honor my recommendstion is conteined In the
Plea Agresments,” (Seé Transcript santencing, p. 8L 18 & 18.) No evidence hés been
offered by the Pefitioner that the Circuit Judge at the {ime of the sentencing was
ilitarate, or just plain stupid or, thet he wes noi awane of the recommendations
contalned it the Plea Agresment. Thug this Court finds that no violation of the
Patitioners constitutional rights tack place at the time of the senisneing. The Petitioner
was well awsre s a resuli of pls colleguy wiéh the Clroull Judge that his Plea
Agreement fall within Rule 11{e)i(k) of tha Wast Virginla Rules OF Crimingl Procedure,
The Court specifically informed and the Petitioner acknowledged ot Page 8 & @ of the
Transeript of the Plea proceedings held on the 15 day of January, 1898, that the Lourt
cauld senience the Patilioner fo consesufive sentences thersby the Petitioner receiving
thres (3) - fiteen {15) years in the penltentiary and pevertheless the Petitiensr sould not
withdraw his guilty pleas.

The Petitionar further argues that the Stete viojeied bis constitutienal
rights and breeched his contractusl ohligations by the positien hat I ook at the fime of
ihe Rule 25 proceedinga held en the 30" day of August, 1899. Ths Respondeni asserts
that the State hed complied with its contractual ebligalions Lnder the Plza Agresment
and that the seniract wae completed at the time of the seriencing pressedings held an
the 26% day of March, 1808, ‘

Ths Court finds that the State had fully satisfied its contraciual cbligations
under {he Ples Agrssment by recommending cencurrent ssnienices on the instant

chamges and conseculive sentence o ihe sentence aready Imposed upon e
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Detendant. This Court finds no spplicable case law, statute, or rule of precedure which

reguiras tha position asserted by the Petitioner that the State is obligated 1o ke any

posifion after the cese is coneiured, absent spacific cantraciual languags.

2ecordingly, the Geurt finds no violation of 'iﬁaD%’i’%ndaﬁi:'s constituticnai

righte in connection with lils Unfulfiled Plea Bergsin nnelysis.

{31) The Petitioner has ralssd coflsclively Ms Ineffective Assistance of
Counsel, Sufﬁéiéﬁcy 0 The Evidence, 2nd Questions of Actusl Guilt inasmuch as it
ihres (3) sreas are inferiwined the Court believes it is proper to addregé under &
commaon analysis. The Petifionsr oomecly cites the appropriate twe-prong test of
Strickird v, Washington, 486 1.8, 868, 104 S.C1. 2062, 80 L.Ed.2d 674 (1964) which
has been sdapted by the VWest Virginia Court which provides that

1) Ceunsel's performancs was deficient under
an ohjective standard of reascnablensss;

2) There is a reasonable probability ihat, buf
far counsel's unprofessional errors, the rseult
of the proceedings would have heen different.

3) In reviewing counsel's performance, couris
muat apply sn objsctive standard and determine
whather, in fight of all the circumsiancss, the
identified acts or amissions were ouisida the
broad renge of professionally conpetent assistance
while st the same time refraining from engaging in
hindsight or seesnd-guassing of trisl counsel's
afrstegic decisions. Thus, a reviewlng court aske
whethar a ressonahie lawyer would have acted,
under the cirgurnstances, as defense counsel acted
in ihe caee gt issue. Syl P16, Siate v. Miller,
458 5. R2d 114 W.Va. {1595).
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\With regerds 1o the Palltioner's claim to Ineffeciive Assistance of Gounsal
at the #me of his Plea on the 15" day of Jspusry, 1989, the Court finde that the
Peifiiener understood based upon hls Counesl's representation of him and the colloguy
with the Circuit Judge as to what he was baing accusad of, what he was pleeding guilty
to, and that he undarsteod thai he did not have to plesd guilty and that he was giving.up
ﬁumer:aus conelliutiongl rights by entering said pleas of gullty and the possible
semiences that could be imposed irragardisss of the racommendations of counsel.

(32) Afthough not arguad by Counsal for the Petitioner or Counsel for the
Respondent the factual hasls established by tha record in this matiar u\féu!a alen silaw

the Petitioner to be prosecuted as a principal in the 2™ degree and subject to the same

- penslties, under the West Yirainia Code § 61-11-6 or 28 &n aCCEss0TY, pursuiant to West

Viralnia Code § 81-11-7. This Gourt finds that Counsal's performanae at the lime of the
plea hereln was not deficient urider an chjective standard of raasanableness and further
thet it did neot creale a circumsience that but for counsals deficlent performance the
pr@@@@diﬁgsweuiﬁ have been differsnt.

(33) With regards lo the Pelitioners arguments that his Rule 35 counsel

provided ineffective sesistanes by not having the Defendant present gt the time of the

Rule 25 motlon heatlng on the 30" day of August, 1989, ana by net ab]ectlﬂg fo the

position taken by the Prosecuting Atfomsy. The Court finds that the Peiiticner's counsel

at the Rule 35 proceadings in not having the Petlifoner present was one of sirategy and

probably a very good sirategy inasmich the Petitioner seme five {5} monthse asriier had
told the Judge "stick that fine up your ass, pal’ and “fuck ‘sm | den't want to reconsidsr

&" With regards to the Pefitioner's cleim of (neffective Assistance of Counsel by not
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ohjecting to the reported change in posiion of the State with regerds o geniencing, -

please ases the discussion, JAfra.

Information ln Pre-Sentence Report Erfonacus
(34) As nolad previcusly at the time of the Plea hersin on the 15" day of

January, 1958, the Gircuit Gourt directed that a Pre-Sentence Investigation Raport be
prepared and furnished to counsel for the Petitioner and the Stats. Contrary to the
argumert of the Pefitionsr the Pra-Sentence Investigation Report was not prepares
some fouriesn {14} years earlier but was in fact prepared and bora the date of ihg au
dey of February, 1898, The Pre-Sentence Investigation Repaort preparsd by the Adult
Probstion Office dig include the Pres-Sentance Investigatinn Report dated the B day of
April, 1986, prepared by the Probation Office in the &® Judicisl Office in Huntington,
Cabell County, West Virginle, In Case Ne. 256-F-101 which attachment was referanced
in tha Pre-Sentence Repart deted the 3 day of February, 1988, for further criminal
history information. The Court af the time of the sentencing on March 28, 1929, carefully
reviewed the Pro-Sentence Hepert generated by the Randolph County Probation Office,
raseived objections and cotrections from the Petiicner, and accepiad such corrections
and did not rely upen them in semencing the Petliioner.  The Pre-Sentenca Report
dated the 3™ day of Februsry, 1999, in all respedi somplied with ihe reguiements o

Rule 32 of the West Virginiz Rules of Criminal Procedure.

Excessive znd @«averer SerﬂSﬁCa Than Expeciad,
Cansgoutive Ssrtencas For Tha Same Transaction and Ciouble Jeopardy

Page 16 of 26
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{36) Tha Petiticner raises by way of summary listing the remalning lssuss
raisad by the Petitioner and merely states that based upon the facts slleged, ressoning,
and anslysls deseribes in e propossd Findings of Fact and Canclusions of Law that
the Petitioner s aniitled to relief by way of post-conviction habeas corpus. For the
reasons stated herein, infra, e Court based upen i3 analysis herein DEMIES thase

grounds of the Petitionar.

CONGLUSICNS OF LAW

{36) The applicahle statutes for the igsuanca of 2 Wit of Habeas Corpus
are West Virginia Code § 83-4A-1, et seq.

{37y "[T)he burden of proof rest on the petitioner te rebut the presumption
that he nteligently and knowingly waived any contention far reliof which he eould have
advancad on direct 2ppeall] Losh v, McKenzie, 168 W.Va. 762, 785, 277 8.5.2d 808,
208 (1881).

{3%) "Such petitiorer has the hurden of proving by a preponderance of
the evidenca the allegations eontained ir his pelition aor affidgvit which would warrard his
rolopee.” Stolo ox el Booli V. Boles, 8vl. P11, 160 W, s, 453, 147 S.E.2d 486 (1886).

(39) ‘The Count fingis that the Stete camplied witht [t caniraciual
gbligations contained In the Plsa Agreement and the Pstitioner hee nat met e burisn
with regards to the Ground of Unfulfiiled Fiea Bargain.

{40) The standard for evaluating cleirs of insffective s3sistance of

counsel follows. The Court nates that:

It the West Virglnia courts, claling of ineffeciive assistance
of rounsel are o be governed by the twe-pronged fest

Page 16 of 28
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eatablished In Strickland v. Washingion, 466 U.S. 688, 104 '

§.0¢ 2052, 80 L.Ed.2d 674 {1984), {1) Counsel's performancs
was deficient under and objective standard of repsonableness;
and (2) there is 2 reazanabls probehilily that, but for counzel's
ungrefassional srrors, the result of the proceedings would
have beeon differant.

Stele v, Miller, 194 W.Wa. 3, 458 SE.2d 114 (1885). The Court Turther notes that “[[Jn

deciding ineffectiva of assistance clalims, A court need not addrass bath prongs of the

senjunciive standard of Strickland v. Washinaten {Citation omilted) and State v. Milles
(Citation anitted) but may dispose of such a elaim based solely on a pefifioner's failure
45 mest either prong of the test.” Stale o rel Danié! v. Legursky, 185 W.Va. 314, 465
§.E2d 416 (1985.)

(413  Afier reviewing the record, the Court hes concluded that the
Petitionar has faised fo prove tﬁat sither Richard Shyrock, counsel st the
PleaiSentencing or Thomas G. Dyer, counss| at the Ruls 35 pigcaedings, defense of
the Pefitioner was objectively deficient.

{42} Assuming arguenda, that GCounsel's representation  was
objeclively defisient, the underlying record herein clearly demonstrates that there s no
evidence that indicates a reasenable probabiliy that, but for counseis’ unprofassional

errors, the result of the preceedings would have been difierent.

{43}  In & crminal casé, a verdict of guiit will not be set aside on the
grounds that i Is eontrary to the avidenca, where the Siste's evidence is sufficlent to
convines impartigl minds of the guilt of the defendant bayond & reasonable doubt. The
avidenca is {o be viewed in the light mest favorable io the presscuilon. To warrant
interference with @ verdict of guilt on the grounds of insufficiency of avidenee, the Court

muzat be ecnvinced thet the evidence was manifestly inadeguate and that consegquent

Pege 20 of 25
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injustice has been done” Syl Pt 1, Siate v. Starkey, 1681 W.Va. 817, 244 SE.2d 218
{1578). Syl Pt 1 Eleta v, MePhisrson, 178 Wi, 612, 371 S.E.2d 332 ({96a).

(44) The claims of the Petifioner raising the Grounds of Ineffeciive
Agsistance Of Counsel/Sufficiency Gf The Evidence/Question Of Actual Gullt have not
been provan by the Petitioner and these Grounds in suppott of Petitionar's Request Fer
Habeas Compus should be DENIED.

(@5) Petiioner failed ta prosant any evidene to meat his burden as to
the grounds of Conserutive Seriences For Szme Transastion, Excassive And Severs!
Sanience Than Expected and, Double Jeppardy. Acesdingly, this ground in support of

the petitioner's requast for haheas relief shiould he denied.

rofedura mantatas

(48 Ruls 37 ofthe }

" that a eriminal defendent be provided a copy of the presentense investigation repert.

See State ex rel. Aaron v King, 199 W.va, 633, 485 B.E2d 702 (1687).

(47} “A cireuit court must, without exception, detarmine on the record
that a defendant has had the opporiunily fo reazd and disguss the presentence
investigation repeit with his counsel, and the recerd should demonstrate that such

sppoRunity has been provided or extended i‘a & defendant,” Sfafe ex ref, Aaron v. King,

Syl Fi. 3,199 W.va. 533, 485 $.E.2d 702 {1897).

{48) Based upon the transaript of the sentencing hearing on March 26,
4688, the petifioner and his counssi werg provided a cupy of the presentsncs
nvestigation repert. B\fllerseverf the Cour? infuired of the Pelitionsr wheth; he hat
recelved & copy of the report, reviewed, the feport, snd whether the report was

acourate. (Sentencing Transerpls: p. 4, 1. 5-25 and p. 5 L. 1-12). The Pstitioner

Page 21 of 26
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advised the Court that he hed reviewed the report and did have two (2} objeciions to

the presentence investigation report to which the Court, without ghjection from the
State, aoeepted the modifications requested by the Petifioner.  Thus, the Peiifiener
eannet claim amor and this ground in support of the petltioner’s request for habaas rellef
sheuld be denled.

(48) “Sentences Imposed by the trial court, If within statutory fimits and if
net bass an some fimjpermiseible factor, ave not subject o appeliate review.” Stafe v
Googmight, Syl. PL 4, 189 W.\a., 360, 287, S5.E.2d 504 {1882); Sigfe v. Hays, Syl FL 9,
185 W \la, 664, 408 S.E.2d §14 {1991); Siate v Miler, Syl. Pt. 8, 195 W.Va. 656, 468,
S.12.2d 507 {1995); State v Samgpsen, Syl. PL 4, 200W.Va. 53, 488 S.E.2d83 (1 8997.)

{50) Ruls 11 of the West Virginia Hule %f Criminzl Procedurs providss, in
partinent pan, that ‘[blefors accepting 2 plea of guilty or nalo confendere, the court must
address the dafendant personally In open courdt and Inform the defendant of, and
determinia that the defendant understands . . . [he nature of the charge “ia‘ which the
plea is offered, the mandatery minimum penalty provided by law, I any, ond the
maximun possible penalty pr@uisz;ed by l=wi.] WVa. R. Crim P. 11{c)}{(1).

(61) ‘“The subjective but, in hindsight, mistaken belief of B defendant 29
1o the amournt of sentence that will be impeser, unsupperted by any pr‘émf‘s&s frem the
govemment or indications from the court, is insufficlent to invalidate a guily pleas as
urltnowing of Ttvoluntary.” Stafe v. Peftigrew, Syl PL 1, 168 W.a, 208, 284 5.E.2d
370{1881),

{62) | At the Omnibus hearing, the p&ﬁﬁéﬂ&]‘ testified that he understood
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the penalties for the offenses o which he entered pleas of guilty. The petitloner
understond the pousible pensities for each of the offenses charged in {he indistment
ard underaioad the possible penslies for each af the offenses tc whish he entered a
plea of guilty at the time the patifioner enﬁer&d hie pleas. The petitiener was further
awara of the pozsible maximum sentense for ih@ ofienses o which he offered pleas of
guilty pursuant to the piea agreement. Moreover, the {iour imposed the statutary
sentonces for sach offense of which the petifioner was eonvicted, Accordingly, the
Patitioner faited to meet his burden io prove the ground that the senlence was Seversr
then expecied sﬁd.thi% ground in suppert of the petitioner's raguest for haboas relief
should ba deniet.

{53) “Sentsrices mposed by the frial eous, if within statutory fimits and i
rist bassd on same [imjpermissible factor, are not subject to appeliste wview." Siefo v.
Gondnlghi, Syl. Pt 4, 168 V.Va, 366, 287, S.E.2d 504 (1882, Stzte v. Hooth, Syl FL. 2,
224 Vs, 307, 635 5.E.2d 701 (2008).

{84) "Disparate sentences far ca-defandants are not per &e

unconshtutional. Courts consider many factors such as each co-dafandant’s raspective

iavolverment in the criminal iranssction (inoluding whe was the prims mover), prior

ragords, rehebiltetive pofentisl (including post-arrest conduct, age and maturity}, and
iack of remorse, It co-defendants are gimilarly situated, seme couns will reverse on
giaparity of sentence alone.” Sfate v Euck, Syt PL 2, 173 W.va. 243, 314 S E.Zd 406
{1984); Siate v. Boofh, Syl Pt 6, 924 \N.\Va. 307, 685 8.E.2d 707 (2008).

{(55) The petitionai's consscutive sentences resulling in 2 three (3) to
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Fifieen {15) year sentence is not impermissibly harsh ner unconstitUtionally
disproportionate to the santances recsived by petitienet’s co-defendants. The pelitioner

was the primary perpetrater of the crimes charged.

RULING

it appearing 1o the Court that afler @ review of the findings of
faet and conclusions of jsw above, no mororious grounds for velief have been
gubstantiated by the potitioner.

Aecerdingly, it is ORBERED that the Palition, and Arandsd
Petition For Wit Of Habeas Corpus should be and are hereby DENIED.

It a further ORBERED that the Patition and the Amended Pelition
should be and ere Nerchy DISMISSED fram the active decket of this Lourt.

Finally, 1 12 herelby ORDERED that the Clerk of this Court shall
deliver and/or otherwise provide certified copies of this Grder to the following:

Jerry Blair, Eequlre

Past Office Bex 1701
e Clarkaburg, Weet Virginia 28302-171

Leckia L. Poling, Special Prosenuting Altormey
¢ i and far Randelph County, West %f“rgmsa
Post Office Box 7
Philippl, West Virginia 28418
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Kenneth Riley

el Salera Corractional Centar

7 industriat Blvd.

Indusirial, West Yirginia 26426

“HOWAS A BFDELL, Spoci Judgs ’

EHlLIP D, RIGGLEMAN, GLERIE
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