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MEMORANDUM DECISION

Petitioner Antonio Prophet, pro se, appeals three orders of the Circuit Court of Berkeley
County. In the first order, entered February 12, 2015, the circuit court (a) found that petitioner’s
pro se petition was “not sufficient” for a fair adjudication of his grounds for relief; (b) appointed
habeas counsel to file an amended petition; and (c) preserved petitioner’s objections to the rulings
therein. In the second order, entered June 24, 2015, the circuit court summarily dismissed
twenty-two of the grounds raised by petitioner in his habeas proceeding and directed respondent to
file an answer to his remaining claims.” In the third order, entered October 28, 2015, the circuit
court disposed of petitioner’s ineffective assistance of counsel claims and denied his petition for a
writ of habeas corpus. Respondent David Ballard, Warden, Mount Olive Correctional Complex,
by counsel Cheryl K. Saville, filed a response, and petitioner filed a reply.

The Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s orders is appropriate under Rule 21
of the Rules of Appellate Procedure.

The circuit court’s February 12, 2015, and June 24, 2015, orders are under appeal because,
when the last order disposing of the last of all claims is appealed, “[that] appeal brings with it all
prior orders.” Riffe v. Armstrongl97 W.Va. 626, 637, 477 S.E.2d 535, 546 (1996), modified on
other groundsMoats v. Preston Cnty. Comm206 W.Va. 8, 521 S.E.2d 180 (1999).



In 2012, a Berkeley County jury convicted petitioner on two counts of first degree murder
and one count of first degree arson following an apartment fire that killed petitioner’s girlfriend
and her three-year-old son. The jury did not recommend mercy on either of the murder
convictions. Accordingly, the circuit court sentenced petitioner to two life terms of incarceration
without the possibility of parole for the murder convictions, and to a determinate term of twenty
years of incarceration for the arson conviction, to be served consecutively.

Petitioner appealed his convictions which this Court addressed in State v. Prophe34
W.Va. 33, 762 S.E.2d 602, cert. denied__ U.S. _, 135 S.Ct. 683, 190 L.Ed.2d 396 (2014),
raising the following assignments of error: (1) insufficient evidence; (2) improper cross
examination of petitioner regarding a novel written by him; (3) improper comments by the
prosecutor on petitioner’s post-arrest silence; (4) erroneous refusal to give an instruction proffered
by petitioner; (5) prosecutor’s use of allegedly perjured testimony; (6) prosecutorial misconduct;
and (7) judicial misconduct. This Court rejected the assignments of error and affirmed petitioner’s
convictions. 234 W.Va. at 40-47, 762 S.E.2d at 609-16.

On February 5, 2015, petitioner filed a petition for a writ of habeas corpus. By order
entered February 12, 2015, the circuit court (a) found that petitioner’s pro se petition was “not
sufficient” for a fair adjudication of his grounds for relief; (b) appointed habeas counsel pursuant
to Rule 4(b) of the West Virginia Rules Governing Post-Conviction Habeas Corpus Proceedings
(“habeas rules”) to file an amended petition; and (c) preserved petitioner’s objections to the rulings
therein. Habeas counsel filed petitioner’s amended petition on May 12, 2015, and included a
request that the circuit court consider petitioner’s pro se petition as if it were “incorporate[d] by
reference.”

The circuit court entered its June 24, 2015, order that summarily dismissed twenty-two of
petitioner’s grounds for relief. First, the circuit court dismissed petitioner’s claim that, in essence,
asked the court to effectively reverse this Court’s decision in Prophetfor allegedly erroneous
rulings therein.

Second, the circuit court found that petitioner waived the following claims because both
grounds were capable of being raised in his criminal appeal, but were not: (1) undue media
coverage influenced the jury; and (2) the trial court erred in denying his motions to strike two
jurors for cause.

Next, the circuit court found the following claims were previously and finally adjudicated
in Prophet: (1) insufficient evidence; (2) improper questioning by the prosecutor regarding
petitioner’s post-arrest silence; (3) erroneous failure to exclude evidence of petitioner’s novel; (4)
prosecutor’s use of allegedly perjured testimony; (5) erroneous refusal to give an instruction
proffered by petitioner; and (6) prosecutorial misconduct.

“Based on our review of the record, we reject petitioner’s claim that the circuit court did not
give proper consideration to his pro se petition.



Fourth, the circuit court dismissed the following claims pursuant to Rule 4(c) of the habeas
rules because petitioner did not support those grounds with “adequate factual support”: (1) judicial
misconduct; (2) mental competency at the times of the offenses; (3) mental competency to stand at
trial; (4) suppression of exculpatory evidence; (5) prosecutorial falsification of transcript; (6) lack
of preliminary hearing; (7) unfair grand jury composition and procedure; (8) defective indictment;
(9) improper venue; (10) undue pre-indictment delay; (11) refusal to subpoena witnesses; (12)
refusal to disclose witness notes following the witness’s testimony; and (13) improper use of
informants.

Finally, the circuit court ordered respondent to file an answer and respond to petitioner’s
claims of ineffective assistance of counsel and that he should receive a new trial because of the
cumulative effect of various alleged instances of ineffective assistance.

Respondent filed an answer on September 21, 2015. Thereafter, the circuit court entered its
October 28, 2015, order. The circuit court found that it had been “fully briefed” and that an
evidentiary hearing “would not aid the [c]ourt” in adjudicating petitioner’s ineffective assistance
claims. The circuit court determined that neither petitioner’s trial counsel nor his ap}soellate counsel
were ineffective. Accordingly, the circuit court denied petitioner’s habeas petition.

Petitioner appeals the circuit court’s denial of habeas relief. We apply the following
standard of review in habeas cases:

In reviewing challenges to the findings and conclusions of the circuit court
in a habeas corpus action, we apply a three-prong standard of review. We review the
final order and the ultimate disposition under an abuse of discretion standard; the
underlying factual findings under a clearly erroneous standard; and questions of law
are subject to a de novo review.

Syl. Pt. 1, Mathena v. Haine19 W.Va. 417, 633 S.E.2d 771 (2006).
Rule 4(c) of the habeas rules provides, as follows:

The petition shall be examined promptly by the judge to whom it is
assigned. The court shall prepare and enter an order for summary dismissal of the
petition if the contentions in fact or law relied upon in the petition have been
previously and finally adjudicated or waived. The court’s summary dismissal order
shall contain specific findings of fact and conclusions of law as to the manner in
which each ground raised in the petition has been previously and finally

3petitioner assigns error to the circuit court’s failure to address the cumulative effect of
various alleged instances of ineffective assistance. Respondent counters that the circuit court had
no reason to address that issue given its finding that petitioner did not prove any of the alleged
instances of inadequate representation. We agree and find that the circuit court had no need to
address the cumulative error doctrine.



adjudicated and/or waived. If the petition contains a mere recitation of grounds
without adequate factual support, the court may enter an order dismissing the
petition, without prejudice, with directions that the petition be refiled containing
adequate factual support. The court shall cause the petitioner to be notified of any
summary dismissal.

See als&yl. Pt. 1, Perdue v. Coinerl56 W.Va. 467, 194 S.E.2d 657 (1973) (holding that a circuit
court may deny a habeas petition without a hearing “if the petition, exhibits, affidavits or other
documentary evidence filed therewith show to such court’s satisfaction that the petitioner is
entitled to no relief.”).

We find that the circuit court’s February 12, 2015, June 24, 2015, and October 28, 2015,
orders adequately resolve all issues raised by petitioner in his habeas petition except for the
following two issues which we now address. First, petitioner contends that the circuit court
violated his constitutional right to represent himself, noting that throughout his habeas proceeding,
he stated a preference to proceed pro se. “The rule in West Virginia is that parties must speak
clearly in the circuit court, on pain that, if they forget their lines, they will likely be bound forever
to hold their peace.” State ex rel. Cooper v. Capertd®6 W.Va. 208, 216, 470 S.E.2d 162, 170
(1996). We find that despite his stated preference, petitioner opposed a motion by his attorney to
withdraw as habeas counsel on the ground that allowing the attorney to withdraw would unduly
delay his habeas proceeding. Petitioner also disputed his attorney’s assessment that the
attorney-client relationship was irreparably broken because he believed that contact between them
had been “respectful and cordial.” Thereafter, habeas counsel withdrew the motion and continued
her representation of petitioner. Given that petitioner took inconsistent positions to whether he
should be represented by an attorney, we conclude that petitioner waived his objection to the
circuit court’s appointment of habeas counsel.

Second, petitioner contends that our decision in Prophetdid not address provisions of the
United States Constitution and, instead, resolved that appeal solely based on provisions of the
West Virginia Constitution. Respondent counters that the circuit court correctly determined that
the relevant claims were fully and finally adjudicated in Prophet. We agree with respondent. When
we rendered our decision in Prophet, we clearly considered both the United States and West
Virginia Constitutions. For example, in addressing petitioner’s claim that the prosecutor
improperly commented on his post-arrest silence, we discussed the distinction between prearrest
silence and post-arrest silence given that “impeachment by use of prearrest silence does not violate
the Fourteenth Amendment [to the United States Constitution].” Prophet, 234 W.Va. at 43, 762
S.E.2d at 612 (quoting Jenkins v. Anderspd47 U.S. 231, 240 (1980)) (Internal quotations and
other citations omitted.). With regard to those issues under which only our own decisions are
mentioned, we clearly considered the underlying principles of federal constitutional law. See
Adkins v. Leverettd61 W.Va. 14, 19-20, 239 S.E.2d 496, 499 (1977) (noting that “a state may not
interpret its constitutional guarantee . . . below the federal [constitutional] level”). Therefore, we
conclude that the circuit court did not err in finding that our decision in Prophetfully and finally
adjudicated all issues raised therein.

Having reviewed the circuit court’s February 12, 2015, “Order Appointing Counsel and
4



Directing Counsel for Petitioner to File An Amended Petition and Completed [LosH List,”* June
24, 2015, “Order Summarily Dismissing Certain Grounds and Ordering Respondent to Answer,”
and October 28, 2015, “Order Denying Petition,” we hereby adopt and incorporate the circuit
court’s well-reasoned findings and conclusions as to all other issues raised by petitioner in this
appeal. The Clerk is directed to attach copies of the circuit court’s February 12, 2015, June 24,
2015, and October 28, 2015, orders to this memorandum decision. We conclude that the circuit
court did not abuse its discretion in denying petitioner’s petition for a writ of habeas corpus.”

For the foregoing reasons, we affirm.

Affirmed.

ISSUED: June 21, 2016
CONCURRED IN BY:

Chief Justice Menis E. Ketchum
Justice Robin Jean Davis
Justice Brent D. Benjamin
Justice Margaret L. Workman
Justice Allen H. Loughry Il

*See Losh v. McKenzi&66 W.Va. 762, 768-770, 277 S.E.2d 606, 611-12 (1981).

>Petitioner may raise those grounds dismissed by the circuit court pursuant to Rule 4(c) of
the habeas rules in a subsequent petition provided that he supplies adequate factual support for
those claims in accordance with that rule. However, we find that the circuit court overlooked that
petitioner alleged judicial misconduct in Prophet. We rejected that assignment of error, finding
that petitioner’s accusations of bias were “frivolous.” 234 W.Va. at 46, 762 S.E.2d at 616.
Therefore, we find that petitioner may not re-raise the issue of judicial misconduct because that
issue was previously and finally adjudicated by our decision in Prophet.

5



IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA ex rel.,
ANTONIO PROPHET,
Petitioner, ;% = gt
£ &5 i
v. CIVIL CASENO. 15-C%6 7 5=
JUDGE LORENSEN > = <~
DAVID BALLARD, Warden, - w N~
Mount Olive Correctional Complex, E o= ey
Respoudent. o o aE
o=
ﬁR [+ e

ORDER APPOINTING COUNSEL AND DIRECTING COUNSEL F
PETTITONER TO FILE AN AMENDED PETITION AND COMPLETED LOSH LIST

This matter came before the Cowrt pursuant to a Pro Se petition for writ of habeas corpus
After réwewir:;g Petitioner’s Petition Under W. Va. Code §53-4A-1 for Writ of Habeas Corpus,

the Court withholds granting a hearing until receiving an Amended Petition, for all habeas

corpus claims, filed by counsel.

If, upon initial review of the petition and any exhibits in support
thereof, the court determines that the petitioner may have grounds

for relief but the petition, as filed, is not sufficient for the court to

conduct a fair adjudication of the matters raised in the petition, the

court shall appoint an attorney to represent the petitioner's claims.
in the matter, provided that the petitioner qualifies for the
appointment of counsel under Rule 3(a). The court may order
appointed coumsel to file an amended petition for post-convietion
habeas corpus relief within the time period set by the court.

W. VA, R, HABEAS 4(b).
THEREFORE, this Court wmoﬁdates any previously filed petitions from the petitioner

and directs the hereby appointed habeas counsel, Lisa A. Green, Esq., to file an Amended
Petition for Writ of Habeas Corpus, addressing all habeas corpus claims of the petitioner for all

convictions which result in his current incarceration, Wwithin ninety (90) days

JTN



FURTHER, the Court also withholds granting a héaring until Petitioner completes a Losh
list. “Both petitioners and their lawyers can discuss these issues privately and can be expected to
cooperate in filling out an appropriate form which contains the grounds enumerated, and requires
the petitioner or his counsel fo check the grounds waived.” Losh v. McKenzie, 166 W. Va. 762,
277 8 E2d 606 (1981). Counsel shall check each waived habeas allegation, and Petitioner shall
initial each waived allegation on his Losh list. Petitioner shall subzgit the same to the Court
within ninety (90) days. ,

The Court notes the objections and exceptions of the parties to any adverse ruling herein,
The Circuit Clerk shall distribute attested copies of this order and the attached original Petition to
the above-named appointed counsel and the Berkeley Cownty Prosecuting Attorney, and a copy
of the order to the Petitioner.

ENTER this || day of February, 2015.

T/

MICHAEL D. LORENSEN, JUDGE
TWENTY-THIRD JUDICIAL CIRCUIT
BERKELEY COUNTY, WEST VIRGINIA

A TRUE COPY
ATTEST

Virginia M. Sine

% Circuit Court
By: A5

Deputy Clérk
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IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA, ex rel
ANTONIO PROPHET., |
: !

Petitioner,
i
v, CIVIL CASE NO., 15-C-66 [
Underlying Criminal Case No.: 11-F-67

JUDGE LORENSEN

DAVID BALLARD, Warden,
Mt. Olive Correctional Complex, ‘

Respondent,

ORDER SUMMARILY DISMISSING CERTAIN GROUNDS AND ORDERING

RIESPONDENT TO ANSWER

( = e
B 5 =
Antonio Prophet, by counse], Lisa A, Green, pelitions the Courl for a writ %Eha@as ‘”_j?:
> S

- % + L3 ’:y
corpus seeking a new trial and alleges the following grounds violated one or mofy oﬁ?ﬁdr,w
e -
i - £en

Prophet’s constitutional rights: 24 )
1 oem N4
*;'ﬂ . wad

pils

1) tlumuiaiive eITOLs.
2y Publicity unduly influenced jury,

3} Trial Court’s failure to strike two jurors for cause, |
4} Prosecution’s use of false testimony. l

5} Proseculion’s impeachmént of Petitioner on post arrest silence,

< PW 6) Trial Cowrt’s failure toy exclude the intreduction of Getional book autpored by

ﬁﬂ;ﬁ:ﬁi Petitioner.
’Jﬂﬂ v

o Uil

: |

¥

u{'

W . _ORDEROFPARTIAL DISMISSALOFHABEASCORPUS . _ | _  _ _ _ _ _
%
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7} Trial Cowt’s failure to g%ve Jury Instruction that opportunily alone is ingufgicient to

prove guilt,
8) Prosecutorial misconduct

9 Trial Court misconduet.

1) Insuificient evidence fo spppost murder conviction,

1) Ineffective assistance of trial counsel,

{2) Ineffective assistance of appellate counsel.

13) Failure by Supreme Court of Appeals of West Virginia to analyze tial ¢rrors on

appesl.
{4) Pelitioner was not mental

15) Petitioner was not mental

y compstent to stand for trial.

16) Prosecution suppression of exculpatory gvidence.

17y Prosecution falsification ¢
18) No preliminary hearing.

19) Unfair composition and p
20} Defects in the indictment,
21} Unproper venue,

22) Pre-indictment delay.

f transeript.

rocedure of grand jury.

23)Refusal to subpoena witnesses, '

243 Refusal fo turn over witngss notes after witness has testified.

25) Improper use of informers

s fo convict.

cem = ORDER OF PARTIAL DISMISSAL OF HABEAS CORPUS...

|
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In 2012, a Berkeley county jy
Angela Devonshire and her three yed
Prophet was convicted of two counts
and ope count of arson, Ms, Devonsh
house with her iwo childien: Andre,
was six weeks old at the time of the ¢

Angela's parents® driveway about 75

FACTS

ry convicted Mr. Prophet of murdering his girlfiiend

r old son by selting her apartment on fire, In tolal, Mr,

of first degree murder without a recommendalion of mercy
ire lived in a garage apariment adjacent to her parent’s
e other victim, who was three years oid, and Barﬁﬁie, who
{fense, The garage apuartment was located af the end of

vards from her parents’ house.

¥

The svening of June 5, 2010 Pefitioner went to spend the night at Ms, Devonshiré’s

apartment, Sidney Devonshire 1TJ, Ms
and Ms. Devonshire at the aparimant
Angela’s mother, testified that she aw
toward her daughter’s apariment. She

her daughter’s curlains were pulled ti

5, Dovonshire's brother, testified that he saw the Petitioner
at about 9:00 p.v,, on June 3, Elizabeth Kay Devonshire,
roke at 3:00 a.m., on June 6th and looked out the window
testified that everything was quie! and that she mti;ccd that

sht, At4:36 2.m. on June 6th a passing motorist called 911

and reported that Ms. Devonshire’s apartment ways on fire. A five marshal testified at trialjthat the

fire was incendiary in nature and orig

apartiment. Angelo and Andre died in

nated in the middie of the Hving room floor of the |

the fire and their bodies were found in the burned i

apartment, Although Andre’s body was too badly burned to determine a cause of death, the

medical examiner determined that An
infant, Daronte, was found alive on A

clothing. The blood on the baby's clot

gela's throat was shit and that she died prior 1o the fire, The
ngels Devonshire’s parents” patio in blocd«spa(iere{i

hing was later determined by an expert to be the

H

petitioner’s. Afler the fire, Petitioner fled to North Carclina where he was arrested and hal

injuries on his hands.

‘ORDER OF PAR[TIAL DISMISSAL-OF HABEAS CORPUS-—

|
|
|
i
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Heather Aronhalt, a vashier al a convenience store, testified that she saw Mr. E’rc}:phet
enter the store at 7 a.m, on June 6thland that he had a cut on his neck and blood on him%

Katie Draughon, Mr, Prophe(’s ex-girlfriend who lived in Manassas, Virginia, teéstiﬁed

:

that Mr. Prophet confacied her on tht morning of June 6th and indicated that he was Sll‘a;i‘;ded in
‘Berke*key County, West Virginia and needed a ride. Ms. Dravghon hired a taxi to transp(%*)rl Mr.
Prophet to Virginia. Ms, Dranghon testified that she met briefly with }fir, Prophet in Virginia and
supplied him with clothes, a cell phone, snd a twenty-dollar bill and took Mr., Prophet 10 the train

station. i

i
\

Joseph Medina and Apica Small, who was with Joseph Medina on June 5th and iﬁth, both

L
testified thal Mr, Medina received text messages from Mr, Prophet at around 4:30 a.um. S:Zaying

thit he needed help. Joseph Medina testified that he and the petitioner had been [riends dince

( grade school, Mr, Medina testified that he initially ignoved text messages but did call the
i

petitioner later that day. According to My, Medina, Mr. Praphet told him that Ms. Devotshire
had been going through his pockets and “stuff happened.” ,
M. Prophet testified he came to Mar%insburg, West Virginia, at the behest of J osi'{eph

|
Medina, in May 2010, At that time, Mr. Medina was staying with a wonian named Shanion, In

\
3

mid-May, Mr, Prophet met Ms. Devonshire at Shannon's house when Angels came ther%e 10 buy
drugs from Mr. Medina. Mr. Prophet and Ms, Devonshire developed a relationship, Prio;r to June
5, 2010, Mr. Prophet visited Ms. Deyonshire’s apartment eight or nine times and had spém: the
night there on five or six occasions.
Mr. Prophet testified that on flune 3rd, My, Medina stole Chareese Davis's laptogz‘n and
gave it to Mr. Prophet to hold while Mr, Medina extorted money from Ms, Davis in exchange for

{ her computer, My, Prophet claims he became angry at Mr. Medina for involving him in the

Lo == = — — -~ - ORDER OF PARTIAL DISMISSAL.OF HABEAS €ORPUS- — - — —f— = — - .
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extortion scheme and an argument eqisued wherein Mr, Medina threatened to hann Mr, Prophet,

Ms. Devonshire, and her family farmily. Mr, Prophet testified that after the argument, ile% placed
i

the laptop in some weeds for Mr, Medina to retrieve, Mr. Prophet then called 911 aﬁony‘;mausiy

!

te report Mr, Medina's threats and was directed by the 911 operator to call the Martinsb%.n‘g

Police Department which directed h

m to call the Berkeley County Sherift's Department,

Mr. Prophet testified that on Dune 5th, Mr. Medina called him to wish him a happy

birthday, buf he feil the cal} was ma

Prophet testified that at 12:30 a.m,, ¢

¢ for the purpose of determining Mr. Prophet’s !ne?tion, Mr.

b June 6th, Angela woke up Me. Prophet to tell hini there

were two guys al the door who would not leave. After the men told Mr, Prophet they were

looking for Ms, Devonshire 1o colle
promised to return, My, Propbet Ingt
them.

Mr, Progghct testified that Jatg

cigareites one of the men looking fo

. !
et & debt, My, Prophet convineed them to leave, but the men
i

ired about the two men and Ms, Devonshire denied; knowing

3

v on, as he and Ms, Devonshire were on the porch s:;moking

L Ms, Devonshire, “Boogy,” attacked Mr. Prophet and Ms.

Devonshire. Mr, Prophef testified tHat a fight ensued between bim and Boogy who had }a knife,

and that the fight worked its way inside. According to Mr. Prophet, the other man lac;khélg to

|

collect a debt from Ms. Devonshire gppeared wearing a Baltimore Orioles baseball cap %md

holding a pun, Mr. Prophet {estified that as the two aitackers gained coatrol, Boogy mo}% him

downstairs for the purpese of breakd

g into the garage to steal something and that when ihe

arrived back upstairs in the apartment, Angela was lying on 8 mattress with her throat slit and the

three-year-old Andre was beside herjin a pool of blood. Actording to Mr, Prophet, at (hat point

he sprayed the gun-wielding Baltimore Orioles-capped man with mace and fled the apartment.

Mr. Prophet testified that he then ran through the woods, shots were fired at him and be heard the

OROER OF PARTIAL DISMISSAL-OF HAREAS.CORPUS — ——— —|— — —
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voice of a third man whom he thovght may have been Mr, Medina. Mr, Prophel testified that,
upon seeing smoke coming from the apartinent, he ran back into the apariment, grabbedi six-

week-old Daronte, and placed him on Angela’s parents’ patio. Mr, Prophet purported totthen

bang on the Devonshires’ door and when nobody answered, he panicked and fled. Mr, Prophet

adimitled that he did not call emergency services or law enforcement and that he lold nofone

f
about the events surrounding the victims’ deaths und the fire until he testified at trial 1

¥
1

The prosecuior vigorously Myr. Prophe! about & novel that M, Frophet wrote several
years earlier titled Enter the Fire: Seven Days In the Life. n a prior stipulation, the parties had

agreed thal the Staje could not use the novel in the State's ease-in-chisf but thut the Staté would

be free, subject to the rules of evidence, to refer to the novel in rebutial. When the prosecutor
questioned Mr. Prophet about the noyel, Mr. Prophet’s counsel objected on the basis of the
stipulation and relevancy. The trial court determined that the stipulation did not prevent the

novel's use during cross-examination of the petitioner and further, that the novel was relevant (o

1
1

the petitioner’s credibility.

- i

The circuit courl denied Mr, Prophet’s posi-trial motions for acquittal and for a ﬂfew trial,
!

and the cowrt sentenced the pelitioner to life in prison without the possibility of parole fbir each
first-degree murder conviction and aldeterminate term of twenty years for the arson com&ict‘ic}n,

with the sentences to run consecutively. The court aiso awarded $11,220,61 in restitution.

M, Prophet {hen appealed lils conviction to the West Virginia Supreme Court of Appeals

alleging 1) insuflicient evidence to support conviction, 2) undue prejudice from cross-

examination of Mr. Prophe( on his mlve!, 3) prosecutor’s comments on post-arrest silence

violated due process, 4) cirenit court etred by not giving proffeved instruction on opportuiniq, 5)

i
prosecotor knowingly presented perjured iestimony, 6) proseentor made improper remarkfs. and

|
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7) prosecutor engaged in misconduct, Stafe v Propher, 234 W, Va, 33, 762 S.15.2d 602, jcert.

denied, 135 S, Ct. 683, 190 L. Ed. 2d 396 (2014} reh g denied, 135 8. Ct. 1035, 190 L., Ed. 2d

900 (2015), The West Virginia Supreme Court affirmed the trial court’s conviction and iﬁ)’imd
none of the purported esrovs. /. 'E

Mr. Prophet then appesled tg the United States Supreime Court which denied the writ of
certiorari, Prophet v. West Virginia,[135 8, C1, 683, 684, 190 L. Ed. 2d 396 (2014). Mr. [Prophet

petitioned the United States Supreme Court to reconsider and the Supreme Court denied a

rehearing. Prophel v. West Virginiaf 135 8. Ct. 1035, 190 L. Ed. 2d 900 (2013). Meanwhile, M,
?‘

Prophet petitioned this court for a writ of habeas corpus and on May 12, 2015 Petitiones, by

counsel Lisa A, Green, filed his Ampnded Petition and Memorandum in Support which jwas

1

timely filed and properly verified by the Petitioner,

= - te
I

hsd
14 T

Conclugions of Law

Petitions for writs of babeas corpus are “civil in character and shall under no

chreumstances be regarded as criminal proceedings or a criminal case.” W, Va. Code § ;53-411\.-

;

1(a); Staie ex rel. Havrison v. Coiner, 154 W, Va, 467 (1970}, Persons convicted of crimes and
i

curtently incarcerated, may file a petition for wiit of habeas corpus contending one or Kimm of

the following; 1) a denial or infringsment of the petilioner's coustitutional rights rendera:ng a
i
convistion or sentence void, 2) lack of jurisdiction, 3) the sentence is beyond the authdrized

l
maximum, and 4) “the conviction or sentence is otherwise subject to collateral attack upon any

ground of alleged error heretofore available under the common law or any statutory provision of
this state.” W. Va. Code § 53-4A-}(ja), Claims that have been “previously and Gnally

adjudicated,” either on direct appeal or in a previous post-conviction habeas proceeding, may not

]
<
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form the basis for habeas relict, W, Va. Code §53-4A-1{b); Bowman v. Leverelle, 169 W, Va,

589, 289 5.L.2d 435 (1982).

A claim adjudicated or waivgd in a previous posi-conviction proceeding is pl‘eéi;ided
when the g;etiticnar was either reprebented by counsel or knowingly walved his right to [be
represented by counsel and the proceeding was 4 complete omnibus habeas corpus proceeding,.
Losh v. McKenzie, 166 W, Va. 762, 577 S.15.2d 606 (1981); Gibson v. Dale, 173 W, Va1 681, 319
S.E2d 91 (1972). A claim “shall beldeemed to have been previously and finally adjudicated only
when at some point in the proceedings which resulted in the conviction and senlence , . L, or in

any other proceeding or proceedingsy instituted by the petitioner {o secure relief from his

conviction or sentence, there was a decision on the merits thereof after a full and fair hearing
( thereon , .. unless said decision upon the merits is elearly wrong.” W, Va. Code § 53-4A-1(b)
Nonetheless, “W.Va.Code, 53-4A-1(d) allows a petition Tor post-convietion habeas corpus relief

to advance contentions or grounds which have been previously adjudicated only if those

gontentions or grounds are based uan subsequent court declsions which impose new srg;bstmaﬁve
or procedural standards in criminal proceedings that are intended (o be applied miru&cti'!fefy."’

i .
Bowman v. Leveraite, 169 W, Va, 589, 589, 289 8.E.24 435, 436 (1982}, A claim waivt:lti is any
ground for habeas relief that could have been advanced on direct appeal or in a previous post-
conviction proceeding but was not advanced. W, Va, Code § 53-4A-1(c). Should a petiléonﬂr
wish o raise a ground waived in a subsequent proceeding, it is the petitioner that bears éhe

burden of demonsirating thai such waiver was less thun knowing and intelligent. Ford v Cofner,

156 W. Va, 362, 196 8.E.2d 91 (1972).

k| A haheas corpus proceeding lis markedly different from a direct appeal or writ of emor in

that only errors involving constitutional violations shall be reviewed. Syl Pt 2, Edwards v,

TSt ORDEROF PARTIAL DISMISSALIOF HABEAS CORPUS =~ = & — = — ~ — ~ -
. ' . ! :
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Levereite, 163 W. Va. 571 (1979). Petitions for wril of habeas corpus are governed in p

West Virginia Code §53-4A-1. The
discretion by the court.” Perdue v. ¢
granting relief in a habeas corpus pr
of law relating to each contention ra
Va. 201 (1997), To sustain his Petiti
the evidence.

“The court shall prepare and
contentions in fact or law relied upo
or waived.” W, Va. R, Habeus 4(¢).
grounds without adequate factual su,

without prejudics, with directions th

habeas corpus statote “contemplates the exereise of

Ho 0409 P 10

T T SO R
- MR X

art by

jsed by the petitionier. Stafe ex rel. Watson v, Hill, 2

What's more, if “the petition contuins a mere recita

at the petition be refiled containing adequate factua

Coiner, 156 W. Va, 467 (1973). The circuit court de;nying or

heeeding must make specific findings of fact and conclusions

IQG W,

on, Petitioner must prove his claims by a p?epender!ame of

enter an order for summary dismissal of the petifiod if the

h in the petition have been previously and finally adjudicated

jon of

pport, the courl may enter an order dismissing the petition,

|
support.” 7d, Finally, for “all petitions not dismissed summarily as provided in Rule 4(&}:, the

court shall order the respondent to file an answer. . .” W, Va, R. Habeas 4(d).

If the court upon review of tl

evidence is satisfied that petitioner i

of habeas corpus without an evident

(1973); Staie ex rel. Waldron v. Scolf, 222 W, Va. 122 (2008). Upon denying a petition

1e petition, exhibits, affidavits, or other documentary

s not entitled to velief, the court may deny a petition! for writ

ary hearing. 8yl, Pt. 1, Perdue v. Colner, 156 W. Va. 467

for writ

of habeas corpus the court must malﬁe specific findings of fact and conclusions of law ad 1o cach

contention raised by the petitioner, a

evidenfiary hearing was unnecessary. Syl. Pt. {, Stare ex rel. Watson v, Hill, 200 W. Va.

(1997); SyL. Pt. 4., Markley v. Colerion, 215 W. Va, 729 (2004); R. Hab. Corp. 9(a).

ANALYSIS
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1} Cumulative errors,

Respondent is directed to answer Ground 1 as it pertaing to cumulative errors

ineffective assistance of counsel w
proposed order,
2} Ground 2 — publicity
Petitioner waived fhis
appeal.

Mr. Prophet contends that |

States Constitutions to a fair and impartial jury due o pre-irial and trial publicity. Petiti

that many members of the jury panél were tainted by twos years of riedia coverage. |

of this claim, Petitioner ¢ites voir di

unduly influenced jury — is DISMISSED b

re (hat many potential jorors had heard of the case a

Tt e L T

regarding

thin 90 days of the date of this order with eilherza brief or

ause the

Issue by nof raising the issue either In trisd or on direct

e was denied his right under the West Virginia and United

oner ciles

n support

ndcltes a

pre-trial public opinion survey of Perkeley County residents demonstrating public knowledge

(. and opinion of the case,
W, Va, Code Ann. § 53.-4A-

[A] contention or confenti
support thereof shall be de

have advanced, but intelligeatly and knowingly failed to advanee, such contenti
or contentions and groynds tefore trial, at trial, or on direct appeal (whether or n
said petitioner actually took

prior petition or petitions fil
proceeding or proceedings
convigtion or sentence, unl

1(c) states in pertinent part:

ns and the grounds in fact or law relied upon
ed to haye been waived when the pelitioner cou

in
1d
3¢}
ot

bss such contention or contentions end prounds

an appeal), or in a procecding or proceedings on
bd under the provisions of this aricle, or in any other
nstituled by the petitioner to secure relief from his

&

such that, under the Canstitiition of the United States or the Constitution of this
State, they cannol be waived under the circumstances piving rise to the alle

waiver,

Here, Petitioner waived thig

advance this contention at trial and on appeal. Accordingly, Ground 2 is DISMISSED.

claim of error by knowingly and intelligently failing to

3) Ground 3 — trial Court’s faflure to strike two jurers for cause — is DISMISSED

: ; ( because the Petitioner !vanived this issue by nof raising the issue either i

on direct appeal.

ORDEROF PARTIAL DISMISSALOF HABEASCORPUS™ ™ —
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Petitioner argues that the trial Court should have struck two jurors For cause. iPe;ﬁtienm’
alleges he had (o waste one of his strikes on one of the jurors and that the other jumr%ended up
sitting on the case, Pelitioner’s trial pounsel moved to strike both jurors for cause. E
The Coust notes that:

[T

A trial court’s failure to remove a biased juror from & jury panel does not viol&ié‘. a
defendant’s right to a trial By an impartial jury as guarantesd by the Sixth aiad
Fourteenth Amendments to the United States Constitution and by Section 14 of
Atticle T of the West Virginia Constitution. In order to succeed in a claim that
his or her constitutional right to an impartial jury was violated, a defendant must
alfirmatively show prejudice. [

Sy). Pt 2, State ex rel. Farmer v. McBride, 224 W. Va. 469, 686 S5.E.2d 609, 612 {2005;3); Syl
P, 7, State v. Phillips, 194 W.Va. 569, 461 8.E.2d 75 (1995); Syl. Pi. 6, State ex rel. Qutnones v,
Rubensiein, 218 W.Va, 388, 624 5.E.2d 825 (2005), Petitloner alleges prejudice, but offers little

( to affirmatively show prejudice, 5
Naonetheless, Petitioner waived this purported emror. W, Va. Code Ann. § 53-43%?1@)

i
staies in pertinent part; , i

[a] contention or contentiong and the grounds in fact or law relied upon in support
thereof shall be deemed to| have been waived when the petitioner could have
advanced, but intelligently ?nd knowingly failed to advance, such contention jor

contentions and grounds bejore trial, at trial, or on diveet appeal (whether or not
said petitioner actually took an appeal), or in a proceeding or proceedings on #
prior petition or petitions filed under the provisions af this article, or in any other
proceeding or proceedings Instituted by the petitioner to secure relief from his
conviction or sentence, unless such contenfion or contentions und grounds %re
such that, under the Constitition of the United States or the Constitution of this
State, they cannot be waived under the circumstances giving rise to the alleged
waiver, '

{
Here, Petitioner waived this claim of ertor by knowingly and intelligently failing to

advance this contention on appeal. Accordingly, Ground 3 is DISMISSED.

S 4) Ground 4 — prosccution’s use of false testimony - is DISMISSED bcéausa this
o issue was fully and finally adjudicated on appesl,

:.N)‘Received Time May. 23 2076 9:17AM N{}I%% Page 11 of 19
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Petitionet asserts that he wa
fair trial when the prosecutor used f;
false testimony; a defendant must

knowledpe of falsity, and 3) mater

L Moobdny @ 3

; deprived of his constitutional right to due process and to &

3loe testimony. A three part test applies a presecuta}‘s use of
prove 1) presentation of false testimony, 2) preisccutm’s

al effect on verdict, Siate v. Prophet, 234 W, Va, 33, 762

8.E.2d 602 cert. denied, 135 8. Ct, 683, 190 1., Ed. 2d 396 (2014) reh 'y denied, 135 8,101, 1035,

190 1., Bd. 2d 900 (2015). The We!
the three factor test found thal Mr!
testimony, Id, 234 W, Va, al __, 762

Because the issue of the p
adjudicated on the merits and the de

5) Ground 5 - prosecutio

3t Virginia Supreme Court, on the appeal of this case, using

Prophet failed o show that the prosecutor presented false

S.22d ar614-15, !

fosecutor using false testimony has been fully a;%d finally
sision is not clearly wrong, Ground 4 is BISMISSE!D.

1’8 impeachment of Petitioner on posf-arrest silence - is

DISMISSED because this issuc was Tully and flnally adjudieated on nppesal.

Petitioner usserls thal ke was

fair trial when the prosecutor impeas

deprived of his constitutional vight to due process and fo a

:hed Petitoner (hrough unfair means by questioning

Petitioner about post arrest silence, On appeal of this case citing Syl. Pt. 1, Stare v, Boy{é’, 160

I

W.Va. 234,233 5.E.2d 710 (1977), the West Virginia Supreme Court noted that

H
i

Under the Due Process Clau
Section 10, and the presump

se of the West Virginia Constitution, Article TTT,

ion of innocence embodied therein, and Article [,

Section 5, relating to the right ngainsi seli-ineriminalion, it is reversible error for
the prosccutor fo cross-examine a defendant invegard to his pre-trial silence or 1o
comment on the same to the iury, |

Syl, PL. 4, State v. Prophei, 234 W,
Ed. 2d 396 (2014) reh’'g denied, 135

Supreme Count noted that pre-atrest

@ 33,762 S.E.2d 602, cert, denied, 135 8. Ct, 6831 190 L.
S.Ct. 1035, 190 L, Ed. 24 900 (2015), However, tilxes

silence is distinguished from post-arrest silence, bebause

impeachment by use of pre-arrest silence does not violate due process or the right to remain

T ﬁ”{“{a‘“ﬁ?@:@ﬂﬁﬁﬂ}ﬁsSISﬁlSSAUOF HABBASCORPUS™ — —— — = = = o = — = =
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silent. Id, (citlng Srate v. Walker, 20

Anderson, 447 U5, 231, 240, 100 S

On appeal the West Virginial
before this Court found that the prod
to impeach Petitioner on cross-exan
adjudicated on the merits, Because t

not clearly wrong, Ground 5 is DIS]

6) Ground § - {ria} cour
authared by Petitioner
adjudicated on appeal,

Petitioner asserts that he wi

equal proteciion when the trial coy

Palitionei™s fictional crime book En

argument on appeal o the Suprem

7 W.Va. 415, 419, 533 S.E.2d 48, 52 (2000): Jenkir

3

Ct. 2124, 2130, 65 L.Ed.2d 86, 96 (1980)). ;

{

VISSED,

's Tatlure to exclude the introduction of fictio

as deprived of his constitutional rights to due

N, 0419

TV

E £ l
Supreme Court using the same record that is preser?tiy
S . o
gcutor did not improperly use Petitioner's posrwarreft stlence
- . - i
ination. Accordingly, this issue was fully and finally

hig was decided on the mexits on appeal and the decision was

nal book

~ s DISMISSED becausce this issue was fully and finully

Geess and

it failed to exclude reference to and cross exami

found, citing Syl. pt. 4, Stare v. Carduff, 142 W.Va. 18, 93 SE.2d 502 (1956), th

examination of a witness is a matt
exereise of such discretion, in exchy
is not reviewable except in case of
W, Va, 33, 762 §.E.2d 602, cert. de
135 8. Ct, 1035, 190 L, Ed. 2d 9

decision to permit the State to cross

ar within the sound diseretion of the trial court;

ding or permitting questions on cross-examination,

nled, 135 8. C1. 683, 190 L. Ed. 2d 396 (2014) re

hi'g denied,

~examine Petitioner on hig novel did not result in as

Pation on
|

er the Fire: Seven Days in the Life. Petitioner mads this very
%

e Cowrt of Appeals of West Virginia. The Supmfme Court

at “cross-

and in the

its action

manifest abuge or injustice.” Syl. P1, 3, Stare v, Pr&ip]zaf, 234
1

00 (2015), The Supreme Court found that the trial court's

1 abuse or

injustiee, nor did it result in undue prejudice to Mr, Prophet. fd. Thus, because the iss%ue of trial

courl’s failure to exclude the introduction of g fictional book authored by "Petitioner{ has been

o T T T ORDERQF E’AR’F!AL DISMISSALOF HABEAS CORPUS
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fully and finally adjudicated on the merits, and the decision is not clearly wrong, Gr{wnd 6 is
DISMISSED. o

i
7y Gronnd 7 ~ Trial Count’s failure to give jury instruction that oppartm}rty alone

is insufficient ¢o provelguilt, — is DISMISSED because this issue was fuiiy and

finally adjudicated on %}ppea} !
Petitioner asserts that he was deprived of his constitutional rights to due procéess and a
fair trial when the trial court rethised to give a jury Instruction that nppﬂt‘t;}nity; alone is
insufficient to prove guilt, Petitioner alleges that the trial court erred by refusing a jury
instruction from Srate v. Dobbs, 163 W.Va, 630, 635, 259 5.1E.2d 829, 832 (1979), which says

that “[plroof of opportunity fo commit a crime is not sufficient to establish guilf; thej evidence

must exclude all reasonable opportupity by others lo have committed it (Citations omiited).

( On appeal in this case, the %‘upremtz Court of Appeals of Wesl Virginia found “lhal the
\ cirguit court's relusal to give the i&lll‘ﬂ(:ﬁi)n {rom Dobby is not error because this language is no
longer a correct statement of the law.” Stene v, Prophet, 234 W, Va, 33, 762 S E2d{602, 614
cert. deied, 135 8, Ct. 683, 190 L. [Ed. 2d 396 (2014) reh’g denied, 135 S, CL. 1035, 190 L. Ed.
2d 900 (2075), The Court noted that Dobbs was overruled in Stafe v. Guthrie, 194 W . Va. 657,
461 S.E.24 163 (1993). id.

The Supreme Cowrt found] that the trial court’s decision not to give the iproffered
i

instruction on opportunity was not error. /d. Thus, the issue has been fully and finally
H

adjudicated on the merifs, and the decision s not clearly wrong. Accordingly, this Court will not

further analyze this issue, and Ground 7 is DISMISSED.

8) Ground 8 - Prosccutorial misconduct ~ is DISMISSED because this issue was
fully and finally adjudicated on appeal,

LT T T T T T~ —ORDEROF "PARTIAL DISMISSALOF HADEAS CORPUS — - —— b= — — — —— -
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Petitioner asserts that he wag denied his rights to due process, to a fair trial, to agsistance
H
of counsel and fo freedom from selftincrimination because of multiple instances of ;}rns!ecutor%al
misconduct,

First, Petitioner alleges that the prosecutor’s inquiries into his post arrest silence|were

improper. This is a restatement of Ground 5 which the Court DISMISSES as explained above.

Ag to the other nine al!egaﬁjns of prosecutorial misconduet, My, Prophet makesionly
conclusory statements of the grounds without showing evidence of actual prejudice.

The Court notes the unique role a prosecutor has in our system of justice:

The prosecuting attorney occupies a guasi-judicial position in the trial offa
criminal case. In keeping with this position, he is required 1o avoid the role of a
parlisan, eager 1o convict, and must deal faicly with the accused as well as the
other participants in the trial. 1t is the prosecutor’s duty to set a tone of fairncss
and impartiality, and while e may end should vigorously pursue the State’s ;:aée,
( in so doing he must not abandon the quasi-judicial role with which he is cioakied

under the faw,
Syl P1. 3, State v. Boyd, 160 W, Va.1234, 233 8 E2d 710 (1977). However, a conviciion will nol
be overturmed by because of remarks made by a prosecutor without clearly prejudicing the jury.
State v. Hamrick, 216 W, Va, 477, 478-79, 607 8.5.2d 806, 807-08 (2004),

Because the Petition contains a mere recitation of grounds without adequate factual

support and no showing of prejudice, Ground 8 is DISMISSED.

9 Ground 9 - Trial Court Miscondnct — Is DISMISSED for the reasons|set forth
below, |

Petitioner asserts that he was denied his rights to due process, to a fair trial, fo ag.sisianec
of counsel, freedom from self-incrimination, and equal protection because the trial court enpaged
in misconduct,

First, Petitioner alleges that the trial court’s comments on the adimissibility and ptobative

value of evidence at a pretrial hearing constitute misconduct, Petitioner fails 1o allege that these

'2‘ T T T Ton o ORDEROF MRT:A;,I}{SMI&SAL QEHABBAS GORPUS-— ——— —— i - o~ — —
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comntents prejudiced Petitioner, The comments were not made in the presence of the jury and
ave the very types of comments thata judge makes when determining the admissibility of
_evidence, Accordingly, this is just amere recitation of a gromnd without providing adeqguate
factual support, Thus, Ground %A is DISMISSED.
Second, Petitioner aljeges that the trial court engaged in misconduct when if rejected a
plea agreement by one of the state’slwitnesses, Joseph Medina, in an effort to coerce My, Medina
into cooperating with the state. Petitioner fails to cite any authority on how the judges use of
discretion in accepting or rejecting g plea constitutes niisconduct. Moreover, Petitioner fails to
show any prejudice. Petitioner stateg that the plea agreemént was “almost two years singe Mr.
Meding's initial interview with the police in which Mr, Medina prectically bent over bagkwards

in his atteinpts to implicate the Petitjoner in the crime al issue.” Amended Petition at 66

[ Mr.Medina had already bent over ’berkwards to implicate the Petitioner; thus, there is no
demonstration of prejudice, Accordingly, Ground 9B is DISMISSED,
Under Ground 9F, Petitioner alleges that the tone of the trial court when diresting
Petitioner to answer a question posed by the prosecator constituted mizsconduet and caused
Petitioner Prejudice. Pelitioner ciles|no mle or law that the Court violated, thus Ground 9F is
DISMISSED.
Ground 9H alleges that the ttial court coached the prosecutor, but provides no supporting
facts to support this claim, Ground 91 alleges that the trial court engaged in "subtle cues|of bias”
but provides almost ho facts to supporl the claim. Thus, Grounds 9H and 91 are DISMISSED.
Finally, the remainder of Petjtionee’s allegations of judicial misconduct gre mere
recilations other purporied ervors including; miscenduct for failing to strike 2 jurors for cause

L {Gronnd 3 suprg), misconduct by permitting the introduction of Petitioner's fictional book into

e e e e — . — _ ORDEROFPARTIAL DISMISSAL OF HABBASCORPUS
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evidence (Ground 6 supra), misconduct by permitting prosecutor to inquire about post-arrest
silence (Ground 5 supra), misconduct by failing to correct prosecutorial misconduct (Ground §
supra). Because these allegalions are dismissed above, there was no judicial misconduct, For that
reason and because adequate facts démonsu'ating prejudice were not alleged these grounds are

DISMISSED.

18)Ground 10 — TInsuffictent evidence fo support murder conviction - is
DISMISSED because this issue was fully and finally adjudicated on appeal.

Petitioner alleges that there was insuficient evidence to convict him at trial. Petitioner is
not presenting newly discovered evidence; rather he is simply contesting the sufficiency of
evidence at trinl, The Supreme Court already addressed this argument and found that|sufficient
gvidence exisled to support a murcfcz gonviction. State v. Prophel, 234 W, Va, 33, 762 S.E2d
602, 609 cert. denied, 135 S, Ct, 683, 190 L. Bd, 2d 396 (2014) reh’g denied, 135 8.1Ct. 1035,
190 L. Tid, 24 900 {2015). Thus, the issue has been fully and finally adjudicated on the merits,
and the decision is not clearly wrong. Acgordingly, this Court will not further analyze this issue,
and Ground 10 is DISMISSED,

11) Incffective assistance of trial eounsel,

Respondent is directed to respond to Ground 11 within-90 days of the dafe of this order

with cither a brief or proposed orders

12) Ineffective assistance of appeliate counsel.

Respondent is directed to regpond to Ground 11 within 90 days of the date of ?his order

wilh either a brief or proposed order,

13} The Court dismisses Ground (3 — Failure by Supreme Court of Appﬁalgt of Weat -

o _Vivginin to meaningfully analyze trial errors on sppeal ~ because there is no

N evidence to support thejelaim,

; ‘

S e e o e . ORDER.OEPARTIAL DISMISSAL OF HAEAS CORPUS -
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Petitioner, again wishes to teargue the same purported errors that have been argued and
reargued in various stages of this case and avgued multiple different ways above, Herg, [Petitioner
dees not provide even the slightest|bit of legal ot factual reasoning that would permit ghis Cout
to in essence reverse the West Virginia Supreme Court, Accordingly, Ground 13 is

DISMISSED.,

14) The Court dismisses Ground 15 — mental competency at time of crime - hecnuse
the Petition contnins @ mere recifation of this ground without any factnal
support.

15) The Court dismisses Ground 15 — mental competency to stand for trial - becauge
the Petition contains [a mere recitation of this ground without any factual
support, ’

h 16)The Court dismisses [Ground 16 — prosecution suppression of exculpatory
( evidence - because the|Petition conftains a mere recitation of this grounil without
any factual support.

17)The Court dismisses [Ground 17 — prosceution falsification of tramseript -
becanse the Petition contains a mere recitation of this ground without any
factual support.

18) The Courf dismisses Gyound 18 ~ no preliminary hearving — because the Petition
contains a mere reciiation of this ground without any factual support.

19) The Court dismisses Ground 19 ~ unfaly composition and procedure| of grand
Jury ~ beeause the Petition contuins a mere recitation of this ground without any
factual support.

20)The Court dismlsges Ground 20 — defeets in the imdictment ~ because the
Petition contains a mexe recitntion of this ground without any faetual support,

21) The Court dismisses Ground 21 - improper venue¢ — because the Petition
containg a mere recitation of this ground without any e factual suppurt.%

22) The Court dismisses Ground 22 — pre-indictment delay— Decanse the Petition
contains a mere recitation of this gronnd without any factual support.

e ORDER OF PARTIAL DISMISSAL OF HAREAS CORPUS

; . f Page 18 0f 1O
[; Received Time May. 23. 2016 9:17AM &ﬁ,249§




Vﬁ‘f' 23- 2@16 g

ASME e b 0408 P20

23 The Court dismisses Ground 23 — vefusal to subpoens witnesses — because.the
Petition containg a mene recitntion of this ground without any factual syppert,

24) The Court dismisses Girmmd 24 - relusnl o turn over witness notes after witness
has testified — becausslx the Petition confains a mere recitation of this ground
without any factual support.

25)The Court dismisses Ground 25 — improper use of informers fo econviet -
because the Petition contains a meve recitation of this ground without any
factual support.

Conclusion

Grounds 2 through 10 and 13 though 25 are DISMISSED, The state is ORDERED to

answer and substantively respond to Grounds 11 and 12 and in limited part to Ground | within

90 days of this Order, These issues will not be further addressed by this Court in sny

proceedings. Petitioner may file a short reply brief within 30 days of a response being filed.
(w Parties are encouraged to provide t}(:} Court with digital and searchable copies of brigfsland
proposed orders. The Court withholds pranting a bearing unti] all briefs have been filed.
The Clerk shall enter this Order as of the dafe weitten below and shall transmit attested
copies to all counsef and parties of record, including the Prosecuting Attorney for Berkeley

County and Lisa A. Green, Esq., counse) for the Petitioner.

(‘"
ENTER this 2 day of o0 W _| 2014,

W

MICHAEL D. LORENSEN, JUDGE
TWENTY-THIRD JUDICIAL CIRCUIT
BERKELEY COUNTY, WEST VIRGINIA
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IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA, ex rel
ANTONIO PROPHET.,,

LLyE N
Sl

Petitioner,
Iy

RN W
g
Li?
L

CIVIL CASENO, 15-C-66 [+ = .23
Underlying Criminal Case No.: H-Fuéz s
JUDGE 1.ORENSEN L

S

DAVID BALLARD, Warden,
Mt. Olive Correctional Complex,

Respondent.

ORDER DENYING PETITION

Antonio Prophet, by counsel, Lisa A. Green, petitions the Court for a writ of habeas
corpus seeking g new trial: The Court, on June 24, 2015, dismissed 23 of Mr. Prophet’s 25
claims for relief and ordered the Respondent to answer the remaining two clalms - ineffective
assistance of trial counsel and ineffective assistance of appeﬂai}e counsel. The Respondent
answered on September 21, 2015, and moved to dismiss the two remaining claims. Mr. Prophet
Replied in support of the Petition on October 22, 2015,

FACTS

n2012,a Bﬁrkeiey x’:mmty jury convicted Mr, Proplet of mm&cring hig girlfiiend ‘
Angela Devonshire an& her three year old son by setiing her apartment on five. At trial, Mr.
Propbet was represented by Craig Manford and Christopher Prezioso. In tofal, Mr. Prophet was
convicted of two counts of first degree murder without a recominendation of mercy and one

count of arson, Ms. Devonshire lived in a garage apartment adjacent to her parent’s house with
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her two children: Andre, the other victim, who was three years old, and Daronte, who was six
weeks old at the time of the offense. The garage apartment was located at the end of Angela’s
parents’ driveway about 75 yards from her parents’ house.

‘The evening of June 5, 2010 Petitioner went to spend the night at Ms. Devonshire’s
apartment. Sidney Devonshire HI, Ms. Devonshire’s brother, testified that he saw the Petitioner
and Ms. Devonshire at the apartiment at about $:00 p.m., on June 5. Elizabeth Kay Devonshire,
Angela’s mother, testified that she awoke at 3:00 a.m., on June 6th and looked out the window
toward her daughter’s apartment. She testified that everything was quiet and that she noticed that
her daughter’s curtains were pulled tight. At 4:36 a.m. on June 6th a passing motorist called 511
and reported that Ms. Devonshire’s apartment was on fire. A fire marshal testified at trial that the
fire was incendiary in nature and originated in the middle of the living room floor of the
apartment. Angela and Andre died in the fire and their bodies were found in the burned
apartment. Although Andre’s body was too badly bumned to determine a cause of death, the
medical examiner determined that Angela’s throat was slit and that she died prior to the fire, The
infant, Daronte, was found alive on Angela Devonshire’s parents’ patio in blood-spatiered
clething_._ The blood on the baby's clothing was later determined by an expert to be the
petitioner’s, After the fire, Petitioner fled to North Carolina where he was arrested and had
injuries on his hands.

Heather Aronhalt, a cashier at a convenience store, testified that she saw Mr. Prophet
enter the store at 7 am. on June 6th, and that he had a cut on his neck and bloed on him.

Katie Draughon, Mr, Prophet’s ex-girlfriend who lived in Manassas, Virginia, testified
that Mr. Prophet contacted her on the morning of June 6th and indicated that he was stranded in

Berkeley County, West Virginia and needed a ride. Ms, Draughon hired a taxi to transport Mr.
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Prophet to Virginia, Ms. }Jtaughon testified that she met briefly with Mr, Prophet in Virginia and
supplied him with clothes, a cell phone, and a twenty-dollar bill and took Mr. Prophet to the train
station.

Joseph Medina and Anica Small, who was with Joseph Medina on June 5th and 6th, both
testified that Mr, Medina received text messages from Mr. Prophet at around 4:30 a.m. saying
that he needed help. Joseph Medina testified that he and the petitioner had been friends since
grade school, Mr. Medina testified that he initially ignored text messages but did call the
petitioner later that day. According to Mr. Medina, Mr. Prophet told him that Ms. Devonghire
had been going through his pockets and “stuff happened.”

Mr. Prophet testified he came to Martinsburg, West Virginia, at the behest of Joseph
Meding, in May 2010, At that time, Mr. Medina was staying with a woman named Shannon. In
mid-May, Mr. Prophet met Ms. Devonshire at Shannon’s house when Angela came there to buy
drugs from Mr. Medina. Mr, Prophet and Ms. Devonshire developed a relationship, Prior to June
5, 2010, Mr. Prophet visited Ms, Devonshire’s apartment eight or nine times and had spent the
night there on five or six occasions.

Mr, Prophet testified that on June 3rd, Mr. Medina stole Chareese Davis’s laptop and
gave it to Mr. Pmﬁhet to hold while Mr. Medina extorted money from Ms, Davis in exchange for
her computer. Mr, Prophet claims he became angry at Mr. Medina for involying him in the
extortion scheme and an argument ensued wherein Mr. Medina threatened to harm Mr. Prophet,
Ms. Devonshire, and her family, Mr. Prophet testified that after the argument, he placed the
laptop in some weeds for Mr. Medina to retrieve. Mr. Prophet then called 911 anonymously to
report Mr. Medina’s threats and was directed by the 911 operator to call the Mértinsburg Police

Department which directed him to call the Berkeley County Sheriff's Department.
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Mr. Prophet testified that on June 5th, Mr, Medina called him to wish him a happy
birthday, but he felt the call was made for the purpose of determining Mr. Prophet’s location. Mr.
Prophet testified that at 12:30 a.m., on June 6th, Angela woke up Mr. Prophet to tell him there
were two guys at the door who would not leave. After the men told Mr. Prophet they were
locking for M. Devonshire to collect a debt, Mr, Prophet convinced them to leave, but the men
promised to return. Mr. Prophet inquired about the two men and Ms. Devonshire denied knowing
them.

Mr. Prophet testified that later on, as he and Ms. Devonshire were on the porch smoking
cigarettes one of the men looking for Ms. Devonshire, “Boogy,” attacked Mr. Prophet and Ms
Devonshire. Mr. Prophet testified that a fight ensued between him and Boogy who had a knife,
and that the fight worked its way inside. According to Mr. Prophet, the other man looking to
collect a debt from Ms. Devonshire appeared wearing a Baltimore Orioles baseball cap and
holding a gen. Mr. Prophet testified that as the two attackers gained control, Boogy took him
downstairs for the purpose of breaking into the garage to steal sém&fhiﬁg and that when he
arrived back upstairs in the apartment, Angela was lying on a mattress with her throat slit and the
three~-year-old Andre was beside her in a pool of blood. According to Mr. Prophet, at that point
he sprayed the gun-wielding Baltimore Orioles-capped man with mace and fled the apartment.
Mr. Prophet testified that he then ran through the woods, shots were fired at him and he heard the
voice of a third man whom he thought may have been Mr. Medina. Mr, Prophet tegtified that,
upon seeing smoke coming from the apartment, he ran back into the apartment, grabbed six-
week-old Daronte, and placed hime on Angela’s parents” patio. Mr. Prophet purported to then

bang on the Devonshires’ door and when nobody answered, he panicked and fled, Mr. Prophet
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admitted that he did not call emergency services or law enforcement and that he told no one
about the events surrounding the victims® deaths and the fire until he testified at trial

The prosecutor cross examined Mr. Prophet about a novel that Mr. Prophet wrote several
years earlier titled Enter the Fire: Seven Days in the Life. In a prior stipulation, the parties had
agreed that the State could not use the novel in the State’s case-in-chicf, but that the State would
be free, subject to the rules of evidence, to refer to the novel in rebuttal, When the prosecutor
questioned Mr. Prophet about the novel, Mr. Prophet’s counsel objected on the basis of the
stipulation and relevancy, The trial court determined that the stipulation did not prevent the
novel’s use during cross-examination of the pefitioner and further, that the novel was relevant to
the petitioner’s credibility.

The circuit court denied Mr. Prophet’s post-trial motions for acquittal and for a new trial,
and the court sentenced the petitioner to life in prison without the possibility of parole for each
first-degree murder conviction and a determinate term of twenty years for the arson conviction,
with the sentences to run consecuiively. The court also awarded $11,220.61 in restifution.

Post-Trial Litigation

Mr, Prophet then appealed his conviction to the West Virginia Supreme Court of Appeals
alleging 1) insufficient evidence to support conviction, 2) undue prejudice from cross-
examination of Mr, Prophet on his novel, 3) prosecutor’s comments on post-arrest silence
violated due process, 4) circuit court erred by not giving proffered instruction on opportunity, 5)
prosecutor knowingly presented perjured testimony, 6) prosecutor made improper remarks, and
7) prosecutor engaged in misconduct. State ». Prophet, 234 W. Va, 33, 762 8.8.2d 602, cert.

denied 135 5. Ct. 683, 190 L. Bd. 2d 396 (2014) reh ' denied, 135 S. Ct. 1035, 190 L. Bd. 2d
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900 (2015). The West Virginia Supreme Court affirmed the trial court’s convietion and found
none of the purported errors. Jd.

Mr. Prophet then appealed to the United States Suprame Court which denied the writ of
certiorarl. Prophet v. West Virginia, 135 S. Ct. 683, 684, 190 L. Ed. 2d 396 (2014), Mr. Prophet
petitioned the United States Supreme Court to reconsider and the Supreme Court denied a
rehearing. Prophet v. West Virginia, 135 8, Ct. 1035, 190 L. Ed. 2d 900 (2015). Meanwhile, Mr.
Prophet petitioned this court for a writ of habeas corpus and on May 12, 2015 Petitioner, by
counsel Lisa A. Green, filed his Amended Petition and Memorandum in Support which was
timely filed and properly verified by the Petitioner.

Subsequently, Mr, Prophet petitioned for a writ of habeas corpus and this Court
dismissed 23 of Mr, Prophet’s 25 claims for relief and ordered the Respondent to answer the
remaining two claims — ineffective assistance of trial counsel and ineffeclive assistance of
appellate counsel. After this Court dismissed 23 of the claims, Mr, Prophet mioved the Court to
reconsider the dismissal, and the Court degiad the motion.

Conclusions of Law

Petitions for writs of habeas corpus are “civil in character and shall under no
circumstances be regarded as criminal proceedings or a criminal case.” W, Va. Code § 53-4A- |
1(a); State ex rel. Harrison v. Coiner, 154 W, Va. 467 (1970). Persons convicted of crimes and
currently incarcerated, may file a petition for writ of habeas corpus contending one or more of
the following: 1) a denial or infringement of the petitioner’s constitutional rights rendering a
conviction or sentence void, 2) lack of jurisdiction, 3) the sentence is beyond the authorized

maximumn, and 4) “the conviction or sentence is otherwise subject to collateral atfeck upon any
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ground of alleged error heretofore available under the common law or any statutory provision of

this state.” W, Va. Code § 53-4A-1(a).

A habeas corpus proceeding is markedly different from a direct appeal or writ of error in
that only errors involving constitutional violations shall be reviewed. Syl. Pt, 2., Edwards v.
Leverette, 163 W. Va, 571 (1979). Peﬁtiqns for writ of habeas corpus are governed in part by
West Virginia Code §53-4A-1. The habeas corpus statﬁte “contemplates the exercise of
dizcretion by the court.” Perdue v. Coiner, 156 W, Va, 467 (1973). The circuit court denying or
granting relief in a habeas corpus proceeding must make specific findings of fact and conclusions
of law relating to each contention raised by the petitioner. State ex rel. Watson v. Hill, 200 W.
Va. 201 (1997). To sustain his Petition, Petitioner must prove his claims by a preponderance of
the evidence,

“The court shall prepare and enter an order for summary dismissal of the petition if the
contentions in fact or law relied upon in the petition have been previously and fmally adjudicated
or waived.” W, Va. R, Habeas 4(c). What’s more, xf “the petition contains a mere recitation of
grounds without adequéte factual support, the court may enter an order dismissing the petition,
without prejudice, with directions that the petition be refiled containing adequate factual
sapport.” Id. Finally, for *all petitions not dismissed summarily as provided in Rule 4{c}, the
court shall order the respondent to file an answer. . .” W. Va. R. Habeas 4(d).

If the court upon review of the petition, exhibits, affidavits, or other documentary
evidence is satisfied that petitioner is not eniitled to relicf, the court may dm;y a petitsion for writ
of habeas corpus without an evidentiary hearing. Syl. Pt. 1, Perdue v. Coiner, 156 W. Va. 467
(1973); State ex rel. Waldron v. Scoit, 222 W, Va. 122 (2008). Upon denying a petition for writ

of habeas corpus the court must make specific findings of fact and conclusions of law as to each

ORDER DENYING PETITION FOR HABEAS CORPUS

E o DRI T L I U




contention raised by the petitioner, and must also provide specific findings as to why an
evidentiary hearing was unnecessary. Syl. Pt. |, State ex rel, Watson v. Hill, 200 W. Va. 201
(1997); Syl. Pt. 4, Markiey v. Coleman, 215 W, Va. 729 (2004); R. Hab, Corp. 9(a).
This Court reviews claims of ineffective assistance of counsel under the following two-

part test: whether

(1) Counsel’s performance was deficient under an objective

standard of reasonableness; and

(2) there is a reasonable probability that, but for counsel’s

unprofessional errors, the result of the proceedings would have

been different.
Strickland v. Washington, 466 11.8. 668, 104 8.Ct. 2052, 80 L.Ed2d 74 (1984); Stare v. Miller,
459 8.E.2d 114 (W.Va. 1995). Then, to determine whether performance was deficient,

courts must apply an objective standard and determine whether, in

light of all the circumstances, the identified acts or omissions were

ouiside the broad range of professionally competent assistance

while at the same time refraining from engaging in hindsight or
second-guessing of trial counsel’s strategic decisions.

Syl. Pt. 6, State v. Miller, 194 W. Va. 3, 459 S.E.2d 114 (1995). Thus, Petitioner has a heavy
burden to prove previous counsel’s ineffectiveness. “Where a counsel’s performance, attacked
as ineffective, arises from occurrences involving strategy, tactics and arguable courses of action,
his conduct will be deemed effectively assistive of his client’s interests, untess no reasonably
qualified defense attorney would have so acted in the defense of an accused.” S};’i. Pt. 21, Srate v.
Thomas, 157 W.Va. 640, 203 5.E.2d 445 (1974).
ANALYSIS
- The Court has been fully briefed and an evidentiary hearing on this matter would not aid
{ e Court in rendering its opinion.

Ground 11 - Ineffective Assistance of Trial Counsel,
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Mr. Prophet alleges that his constitutional right o effective assistance of trial counsel was
denied because trial counsel: 1) failed to thoroughly and independently investigate the crime, 2)
failed to file a motion in limine to preclude the introduction of Mr, Prophet’s book, 3} failed to
move for limiting instruction on Mr. Prophet’s book, 4) failed of trial counsel to object to
questioning regarding post arrest silence, 5) failed of trial counsel to object to improper closing
argument, 6) failed to object to bias of the frial court, 7) failed to lodge appropriaie objections,
and R) failed to relsy Mr, Prophet’s version of events to the State.

1) First, Mr, Prophst alleges that trial counsel failed to thoreughly and indé.pendenﬂy
investigate the crime by not searching for blood evidence from the woods on the Devonshire
property, failing to interview Mr. Medina, and failed to investigate reports of threats to faw
enforcement. Mr. Prophet alleges that he hid in the woods after getting into a scuffle with the an
attacker and may have lost some blood there. Mr. Prophet offers litlle evidence that his blood
was in the woods, where the blood was in the woods, that he notified counsel to investigate
where to search for blood, that counsel refused to search for bleod, or that finding his blood in
the woods somehow would have affected the outcomne of the trial. Had trial counsel searched for
blood in the woods it is very unlikely that it would have been found.

Mer. Prophet alleges that his trial counsel should have rmmediately found and questioned
Jospeh Medina. When Mr. Prophet was arrested, Mr. Medina had already been arrested on other
charges and was represented by counsel, There is po indication that Mr, Medina would have
cooperated with Mr. Pro;;hat’s counsel at the time. There is no indication that Mr. Medina would
have offered any information favorable to Mr. Prophet at the time, as Mr. Medina gave

mcriminating statements against to the police and testified against Mr. Prophet at trial.




{

Mr. Prophet alleges that his trial counsel failed to investigate reports to law enforcement
about threats from Mr. Medina and that trial counsel only subpoenaed computer aided dispatch
(“CAD™) sheet right before trial. The CAD sheets where infroduced at trial and Mr. Prophet
testified at frial about his calls to law enforcement about threats from Mr. Medina, .ﬁﬂ of this
evidence was used at trial. Because counsel obtained this gvidence and used it at trial this there is
no evidence that counsel’s performance was deficient or that if he investigated this information
earlier the outcome of the trial would have been different.

In sum, Mr. Prophet fails to prove that counsel’s investigstion was deficient under an
objective standard of reasonableness, or a r@omble probability that, but for counsel’s
inadequate investigation, the result of the proceedings would have been different.

2) Second, Mr. Prophet alleges that trial counsel trial counsel was ineffective by failing to
file a motion in limine to preclude the introduction of Mr. Prophet’s book. Trial counsel objected
to the introduction of Mr. Prophet’s book on multiple occasions, and the trial court heard
extensive argument on the use of the book as evidence at trial, Finally the Supreme Court upheld
he {rial court’s rulings regarding the book. State v. Prophet, 234 W. Va. 33, 762 S.E.2d 602, cert.
denied, 135 8. Ct. 683, 190 L. Ed. 2d 396 (2014) rek’g denied, 135 8. Ct. 1035, 190 L. Ed. 2d
900 (2015). When counsel objected to the introduction of evidence, whether before or during
{rial, makes no difference for terms of effective assistance of counsel. Trial counsel preserved the
alleged error of infroducing the evidence, and the Supreme Court upheld the trial court’s rling.
Tt is clear that trial counsel tried to preclude the use of the book at trial, and that had trial counsel
done so with a written motion iz limine, the trial court’s ruling would not have been different.
Finally, even had the trial court precluded the use of the book in cross-exarnination it is unlikely

that the result of the trial would bave been different.
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3) Mr. Prophet alleges ineffective assistance of counsel for failing to move for a limiting
instruction on Mr. Prophi;;t’s book. This evidence was direct rebuftal evidence and not simply to
impeach the oredibility of Mr. Prophet, thus a limiting instruction would not have been
appropriate. Bven if a limiting instroction were appropriate, counsel need not move for a Hmiting
instruction as it is within the strategic decisions of trial counsel whether or not to shine cven
further light on obviously damning evidence. Finally, had a limiting instruction been given ag
Mr, Prophet alleges was proper, it is very unlikely that the result of the trial would have been
different.

4} Mr. Prophet next alleges that trial counsel was ineffective by failing to obicct to
questioning regarding post-Mitanda silence, At trial, counsel objected to questioning regarding
Mr. Prophet’s silence, Mr. Prophet appealed the Court’s ruling, and the Supreme Court found no
error, Because, Mr. Manford did object to the State questioning Mr, Prophet about his silence,
trial counsel’s performance was not deficient,

5) M. Prophet alleges that trial counsel was ineffective for failing to object to improper
closing argument. Although, trial counsel did not object to the closing argument, the supreme
court reviewed the comments and found that the comments were not improper or unfairly
prejudicial. Nonetheless, whether to object to prejudicial statements in a closing argument is a
tough call for a trial aftorney, because an objection will only shine a light on the prejudicial
statement, especially if the objection is overruled. Although it is prejudicial to call a defendant a
liar, in this case it was not unfairly prejudicial because the evidence in this case supported that
conclusion. The jury, in rendering its verdict, also came fo the conclusion that Mr, Prophet’s
testimony was not believable, and found hitn guilty. Accordingly, Counsel’s performance was

not defieient and the outcome of the frial would not likely have differed had counsel objected.
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6) Mr. Prophet alleges that trial counsel was ineffective for failing to object to bias on
the part of the trial court. There is no evidence of hias by the trial coust, thus this claim must fail.

7) Mr. Prophet alleges that his trial counsel was ineffective because counsel: ;faiied to
“lodge other appropriate objections and to raise proper grounds for his post-trial motions,” failed
to question Lieutenant Harmison about some heroin purchase, failed to get Mr. Medina’s false
testimony stricken from the record, failed to present a constitutionally adequate closing, and
presented the case in an inculpatory “style.” Mr. Prophet further alleges a number of things that
he says his counsel should have objected to including execessive court security, and the victim’s
family “shouting” comments about Mr. Prophet in the presence of the jury, among others. The
Cowrt finds no deficiencies n trial counsel’s performance in any of the alleged deficiencies ymder
this section, Further, Mr. Prophet does not offer any evidence that the trial ontcome would have
been different had trial counsel performed the way that he believes counsel should have
performed.

8) Mr. Prophet alleges that his trial counsel was ineffective because they failed “fo relay
version of events to the prosecutor and fo assert his innocence.” Mr. Prophet has produced no
evidence that this occurred, nor has he produced evidence that counsel failing to relay attorney-
client communications is oﬁjﬁﬁzsﬁx;ely unreasonable, nor is there any inkling of evidence that the
outcome of the trial would have been different if Mr, Prophet’s attomeys told the State what Mr.
Prophet’s testimony would hé. At the very least, the state would have been even more prepared
to cross-examine Mr. Prophet. Accordingly, this claim must fail,

Because Mr. Prophet failed to prove any deficient performance of trial counsel, and failed

to show that the results would have been different had trial counsel performed as Mr, Prophet
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alleges counsel should have, Mr, Prophet’s claim of ineffective assistance of triat counsel is
DENIED,
Ground 12 - Ineffective Assistance of Appellate Counsel
Lastly, Mr. Prophet argues that his appellate counsel, Chistopher J. Prezioso, was
meffective because 1) counsel’s argument was werkly presented, and 2) counsel’s failure to raise
the “constitutional underpinnings regarding Pelitioner’s righto remain silent” Respondent
provided the Court with all of the appellate briefs, The Court has review all of the appellate
briefs and the Supreme Cowri’s decision and finds that there is no basis for Mr. Prophet’s blaﬁkéi
asserfion that the appeal was weakly presented. More specifically, the Court finds that appellate
counsel did argue the “constitutional underpinnings regarding Petitioner’s right to remain silent.”
See Mr. Prophet’s appellate brief at 44, Additionally, the Supreme Court of Appeals of West
Virginia thoroughly analyzed the issue of post arrest silence in Section IIT C of its opinion. Stare
v, Prophet, 234 W. Va, 33, 43-44, 762 5. E.2d 602, 612-13 (2015).
Because Mr. Prophet failed to prove any deficient performance of appellate counsel, and

failed to show that the results would have been different had appellate counsel performed as Mr.

Prophet alleges counsel should have, Mr. Prophet’s claim of ineffective assistance of appellate

counsel is DENIED.
Conchision
The Court would not be aided by a hearing on this Petition, and for the foregoing reasons,
Mr. Prophet’s Petition for Habeas Corpus is DENIED.
The Clerk shall enter this Order as of the date writien below and shall transmi attested
copies to all counsel and parties of record, including the Prosecuting Attorney for Berkeley

County and Lisa A, Green, Esq., counsel for the Petitioner.
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This is a final Order. The Clerk is directed to refire this matier from the active docket.
ENTER this 2 Bday of (lsloa2015.

e

MICHAEL D. LORENSEN, JUDGE
TWENTY-THIRD JUDICIAL CIRCUIT
BERKELEY COUNTY, WEST VIRGINIA

A TRUE COPY
ATTEST

Virginia M. Sing

Igrk Clrouit Court
By: I izﬂ&f ,

Dsputy Clerk
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